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IS THE LABOR DEPARTMENT DOING ENOUGH 
TO PROTECT U.S. WORKERS? 


THURSDAY, JUNE 22, 2006 

House of Representatives, 

Subcommittee on Immigration, 

Border Security, and Claims, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:05 p.m., in Room 
2141, Rayburn House Office Building, the Honorable John 
Hostettler (Chairman of the Subcommittee) presiding. 

Mr. Hostettler. The Subcommittee will come to order. 

Good afternoon. 

Today we have the opportunity to examine issues raised in a new 
report issued by the Government Accountability Office entitled,”H- 
IB Visa Program: Labor Could Improve Its Oversight and Increase 
Information Sharing.” This report raises serious questions about 
whether the Department of Labor is adequately protecting U.S. 
workers from being harmed by foreign workers on H-IB visas. 

The H-IB visa program exists to allow employers to bring a lim- 
ited number of highly skilled workers to the United States each 
year. The law requires employers who petition for an H-IB worker 
to first file a labor condition application, or LCA, with the Depart- 
ment of Labor. In the LCA, the employer attests that it will pay 
the worker the prevailing wage in the area, or the same wage it 
pays other workers for a similar job; whatever is greater. The em- 
ployer also attests that it will offer the same working conditions to 
H-lB workers as it offers to citizens, that no strike or lockout is 
ongoing, and that the employer has notified its other employees 
that it intends to hire an H-IB worker. 

When an employer files such an application with the Department 
of Labor, it is now reviewed electronically. While the process is 
quick, the Department only checks for omissions and obvious inac- 
curacies on the LCA. Even then, the GAO found that some inac- 
curacies are not caught by the system. For example, over 3,000 
LCAs were approved despite the fact that the actual wages to be 
paid the H-IB employee were below the prevailing wage. This is 
concerning, because it means that potentially 3,000 jobs were given 
to foreigners who are paid less than Americans for the same job. 

The H-IB program is based on employers making promises, 
promises to pay the prevailing wage and so on. It is up to the 
Labor Department to ensure that the employers are making good 
on their promises. The Department has the authority to investigate 

( 1 ) 
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in situations where an employer is believed to have violated the 
terms of the H-IB program. 

Most complaints are filed by aggrieved parties, such as the H-IB 
worker himself, or others with knowledge of a violation. The De- 
partment of Labor may also conduct random investigations of em- 
ployers who have previously violated the program’s requirements. 
According to the GAO, such random investigations were just begun 
several months ago, and were not conducted sooner because of a 
lack of resources due to high caseloads. 

There have been allegations that Labor does not vigorously en- 
force the H-IB program, that H-IB workers are routinely mis- 
treated, and that this lack of enforcement has resounded to the det- 
riment of American high-tech workers. We will address the truths 
of these allegations at today’s hearing. 

I find it disturbing that the Department of Labor has recently 
asked appropriators to divert money for an H-IB antifraud account 
recently created by this Committee specifically for the purpose of 
funding H-IB enforcement. The account is funded through a new 
$500 antifraud fee which is split between the Labor, State, and the 
Department of Homeland Security. The Department of Labor has 
asked for a redesignation of these funds away from immigration 
enforcement when it appears they don’t have the resources or moti- 
vation to do an adequate job as it is. 

I am interested in learning more from the Department of Labor 
on how they are currently using H-IB anti fraud funds. Further- 
more, if the Department has difficulty effectively expending all 
available funds on H-IB fraud due to some roadblock in the law. 
I would hope that we can work together to examine those barriers 
and determine if a change in the law is warranted. 

Finally, the GAO report notes that information sharing between 
the Department of Labor and the Department of Homeland Secu- 
rity is a problem. Barriers in current law might prevent common- 
sense information sharing for the purpose of combating H-IB 
fraud. For example, in processing H-IB renewals. Citizenship and 
Immigration Services occasionally runs across situations in which 
an employee is not being paid the prevailing wage; however, the 
Department of Labor has concluded it cannot use this information 
in an investigation. I hope that we can take a close look at such 
barriers today and evaluate whether changes to the law are needed 
in order to facilitate information sharing. 

I am hopeful that today’s hearing will provide a forum to exam- 
ine both the current law and the current enforcement structure at 
the Department of Labor. The reason the Department of Labor has 
a role in H-IB visa approvals is to protect American workers and 
their livelihoods. We must ensure that the Department is fulfilling 
its obligations in this regard. If Congress needs to tweak the cur- 
rent law to facilitate aggressive enforcement of the H-IB program, 
then I hope we can examine such changes as well. 

At this time the Chair recognizes the gentleman from Texas for 
the purposes of an opening — to make an introduction. 

Mr. Smith. Thank you, Mr. Chairman. I do not have an opening 
statement other than to thank you for having this hearing today. 

What I would like to do, however, is to recognize some friends 
and constituents who traveled all the way to Washington, DC from 
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Dripping Springs, Texas, and one of the primary reasons they came 
to Washington, DC, Mr. Chairman, is because of a specific interest 
in the subject of immigration. We just had a nice discussion in my 
office, and they are knowledgeable, interested and informed. 

I would like to ask them to stand just so we can express our ap- 
preciation for their interest in the subject at hand today. If there 
are more Members here, Mr. Chairman, I would ask our colleagues 
to be on good behavior because of their presence, but since it’s just 
you and me right now, I hope we are in good company. 

Let me ask them to stand and just be recognized. Wonderful. 
Thank you all for being here. 

Thank you, Mr. Chairman. 

Mr. Hostettler. The gentleman yields back his time, and wel- 
come as well from the Chair. 

At this point I would like to introduce our distinguished panel of 
witnesses. 

Dr. Sigurd Nilsen is the Director for Education, Workforce and 
Income Security Issues at the United States Government Account- 
ability Office, where he has served since 1984. He is a national ex- 
pert on workforce development issues and performance manage- 
ment, who frequently participates in forums where policy alter- 
natives are developed in advance. 

Working for Congress, Dr. Nilsen has been responsible for re- 
search on a range of issues related to Federal workforce programs 
and labor policy areas. He is regularly asked to testify before Con- 
gress and has appeared before numerous national associations and 
on National Public Radio to discuss these issues. 

Alfred B. Robinson, Jr., was named the Acting Director, Wage 
and Hour Administration, effective June 14, 2004. The Wage and 
Hour Division of the Employment Standards Administration ad- 
ministers and enforces a variety of labor standard statutes that are 
national in scope and enhance the welfare and protects the rights 
of our Nation’s workers. 

Before joining the Department of Labor, Mr. Robinson served in 
the South Carolina House of Representatives and on the board of 
the South Carolina Jobs-Economic, where he focused on job cre- 
ation and economic development. 

John Miano is the founding chairman of the Programmers Guild 
and currently serves as a director of that organization. He is an ex- 
pert in computer science, having 18 years in computer software de- 
velopment. Mr. Miano currently operates his own computer con- 
sulting firm, Colosseum Builders, Inc., in Summit, New Jersey. 

In December of last year, the Center for Immigration Studies 
published a study authored by Mr. Miano on the wages of H-IB 
workers in the computer programming profession. He has testified 
on the H-IB program before this panel in March of this year. 

Ana Avendano, in her capacity as Associate General Counsel and 
Director of the Immigrant Worker Program at the AFL-CIO, pro- 
vides legal and technical assistance on matters related to immigra- 
tion and workers’ rights to labor unions and their members in all 
sectors of the economy, from farm workers to high-tech workers. 
Ms. Avendano served as the United States Worker Representative 
to the International Labor Organization Committee on Migration in 
2004 and on the ILO’s Panel of Experts on Migration in 2005. She 
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has also served as a consultant to the National Immigration Law 
Center and in the appellate court branch of the National Labor Re- 
lations Board. 

I would now ask the witnesses to please stand and raise your 
right hand. 

[Witnesses sworn.] 

Mr. Hostettler. Let the record show that the witnesses have re- 
sponded in the affirmative. 

At this time, before we turn to our witnesses for opening state- 
ments, the Chair recognizes the Ranking Member of the Sub- 
committee, the gentlewoman from Texas, for purposes of an open- 
ing statement. 

Ms. Jackson Lee. Mr. Chairman, thank you, and I will ask 
unanimous consent that my opening statement in its entirety be 
submitted into the record. 

Mr. Hostettler. Without objection. 

Ms. Jackson Lee. I will just make a few points. First of all, I 
would like to thank our witnesses for their presence here today, 
and I will acknowledge on the record that the Department of Labor 
is not performing the functions dealing with enforcing labor condi- 
tion applications under H-IB visas as well as we would like it to 
do so. 

In fact, the GAO study on the H-IB program, which is entitled 
“Labor Could Improve Its Oversight and Increase Information 
Sharing with Homeland Security,” speaks to that issue, and I hope 
that this hearing will be enlightened. 

What I will say is that we are in the throes of a dilemma as re- 
lates to immigration reform. I would have much preferred that we 
were in the process of a conference to really address the concerns 
of the American people, and that is comprehensive immigration re- 
form that might, in fact, even answer some of these concerns inas- 
much as we would have the opportunity to provide legislative teeth 
to enforcement, employer sanctions and enforcement of their re- 
sponsibilities. 

We would also be able to, if you will, ensure that attestations 
work. We would have the potential of a pathway to citizenship, 
and, yes, of course, we would have another vital aspect of com- 
prehensive immigration reform, and that would be border security. 
But we are here today discussing H-lBs, which is a limited aspect 
of immigration reform. 

In fact, as I have met with a number of immigrant groups, in- 
cluding, Mr. Chairman, a 60-plus group of stakeholders in Houston, 
Texas, coming from the medical profession, coming from the pros 
and the cons, meaning those against and those for, some sort of im- 
migration reform, advocates, nonadvocates, religious leaders, all 
wanting to get at least a voice on this issue. 

We are here with the H-IB, which certainly has its elements of 
fractures, but it is certainly a legal program, as the J1 visa is, with 
some need for reform. At the same time, if we are going to look at 
the H-IB, and we are not going to have comprehensive immigration 
reform, then we should also be looking at 245(i), the ability to re- 
unite families. 

Then I would say that one of the issues that I would hope would 
come to our attention, and probably additional failures that may 
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not be spoken about at this particular hearing with the H-IB visas, 
is that it was supposed to create a pool of dollars to assist in train- 
ing Americans. We thought that the fees utilized by H-IB appli- 
cants could then he a partner to Americans who were desirous of 
vital new joh training that met the market of today. 

Frankly, I think that we have failed in the utilization of those 
funds. The Department of Labor has failed in educating Americans, 
nonprofits and others about those funds. As we move toward com- 
prehensive immigration reform, I think it is imperative that be- 
sides border security and the requisite responsibility and the in- 
sight about undocumented individuals who are here in this country 
working and paying taxes, what are we doing for Americans? 

I think it would be very important that as we make our way 
through this process, that we reinstitute the dollars that would be 
used for any pathway to citizenship, any new visas, any new tem- 
porary workers that should be invested in job-training dollars for 
Americans. We should say to Americans, when I say that, to citi- 
zens who are here — who might be prone to accept the divisive de- 
bate that this immigrant system is taking something away from 
them we have an obligation, even in this Committee, Mr. Chair- 
man, to look to utilizing those funds that we might garner from 
any sort of legalization process to invest in our underserved, under- 
utilized urban and rural areas that need investment of job-training 
and job-creation dollars. 

So I will look forward to listening to all of the, if you will, mend- 
ers of this system, because this is all that I assume these par- 
ticular witnesses can talk about is mending a system, because the 
overall system of immigration is broken. For that reason I would 
hope that we would expand our reach and begin to look at a com- 
prehensive system. 

By the way, Mr. Chairman, since we worked on a number of 
issues dealing with legal immigration, I think it’s important to note 
that the legal immigration system has its failures. Why does it 
have its failures? Because staff is overworked, underpaid; we are 
losing both documentation and fingerprints. We have people aging 
out, who have been on the list who happen to have been children. 
And so I hope that our voices will be raised for a comprehensive 
response to all of the ills we are looking at before us and will not 
subject ourselves to piecemeal mending, which I believe these wit- 
nesses will offer us today. 

With that, I yield back. 

Mr. Hostettler. I thank the gentlewoman. 

The Chair recognizes the gentleman from Texas for purposes of 
an opening statement. 

Mr. Gohmert. I want to thank the Chairman. I appreciate the 
hearing. These are critical things we are talking about, and I don’t 
want the gentlewoman from Texas to fall out of her chair, but I 
agree with her on so many things she had to say. 

Immigration is broken. It needs some fixing, and these kinds of 
hearings are a step toward doing that. I personally think not only 
should we be looking at H-IB visas and how we need to fix those 
and make them more available as needed, we are hearing from the 
industry more and more, it seems, about the importance of that. 
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then we hear from the Administration, gee, we need a guest worker 
permit or something of that nature. 

We have things called worker visas, temporary worker visas, and 
it may be that it’s manual labor. We ought to be looking at that 
instead of some additional program, I believe. 

We appreciate your being here, the witnesses today. We appre- 
ciate the input that you have given in writing and that you will 
give orally. I would just urge us to keep moving on in this direc- 
tion, Mr. Chairman, with H-IB visas and also other visas, because 
those of us who believe that the real cure will be securing the bor- 
ders, and I do say borders, avenues of entry, so we know who is 
coming in, and that we can manage it effectively — because until we 
can secure our borders, we can have all the temporary visas, guest 
worker visas, all those things, it won’t make a hill of beans dif- 
ference because people are already coming and going, working, 
leaving. The first step is to get the border secure, and then these 
will mean a whole lot more than they do right now. 

Thank you, Mr. Chairman. 

Mr. Hostettler. I thank the gentleman. 

The Chair recognizes the gentleman from California for purposes 
of an opening statement. 

Mr. ISSA. Thank you, Mr. Chairman. I want to thank you for 
holding this important hearing. The H-IB and perhaps the H-2A 
are perhaps the best examples of what we should be doing in the- 
ory and what we are not doing in reality. 

I hope today we go a long way toward taking the H-IB and get- 
ting it to where it meets our real needs, getting rid of an artificially 
low cap, but, at the same time, finding ways to get rid of the expor- 
tation that is going on, the jury-rigging, the very question of 
whether or not an employee is needed, because without reforming 
farm workers, high-tech and other legitimate, needed worker pro- 
grams to where they function, all the security in the world is still 
going to leave us with no legitimate way to bring in the workers 
that will be an addition to our economy. 

I would like to associate myself with the gentleman from Texas, 
because, in fact, we do have to secure the border, but we also have 
to make these work. Every potential guest worker program that we 
would ever go into would be modeled substantially on these failed 
programs. If we can’t get the high-tech workers that we need, we 
can’t make sure that we actually need them, then where are we to 
go when we say that we want to explore potentially millions of 
needed jobs in this country, needed slots in this country, presently 
occupied by undocumented workers? In fact, there’s no hope if we 
can’t manage these programs that we will be able to manage a 
much broader program. 

With that, I yield back. 

Mr. Hostettler. I thank the gentleman. 

I would now turn to the witnesses for your testimony. Dr. Nilsen, 
we will begin with you. You will see a series of lights. The lights 
essentially will let you know when the testimony time is up with 
the red light, calling for termination in about 5 minutes. If you 
could sum up your remarks, without objection, your full written 
testimony is made a part of the record. If you can summarize that 
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as close to 5 minutes as you could, it would be very helpful. Thank 
you very much. 

Dr. Nilsen. 

TESTIMONY OF SIGURD L. NILSEN, Ph.D., DIRECTOR FOR EDU- 
CATION, WORKFORCE, AND INCOME SECURITY ISSUES, 

UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE 

Mr. Nilsen. Thank you, Mr. Chairman. 

Mr. Chairman and Members of the Subcommittee, I am pleased 
to be here today to assist you in your oversight of the H-IB immi- 
grant visa program. I will discuss the results of a study being 
issued today that you, along with Ranking Member Jackson Lee 
and Representative Smith, requested to first describe how the De- 
partment of Labor carries out its H-IB responsibilities and, second, 
to assess how well labor works with other agencies involved in en- 
forcing H-IB program requirements. 

The administrative structure of the program is complex, involv- 
ing parts of four different agencies. Labor takes the initial applica- 
tion and is also responsible for enforcing the rights of H-IB work- 
ers. Homeland Security approves the petition for which the State 
Department then issues a visa, and the Justice Department han- 
dles complaints from displaced U.S. workers. 

First, with regard to Labor’s role, we found that Labor’s over- 
sight of the H-IB program is limited, even within the scope of its 
existing authority. By law. Labor’s review of employers’ H-IB appli- 
cations is limited to identifying omissions and obvious inaccuracies. 
Labor reviews almost all applications electronically by subjecting 
them to data checks and certifies or denies them within minutes. 

Of the more than 960,000 applications that Labor reviewed from 
January of 2002 through September of 2005, 99.5 percent were cer- 
tified. The Labor system does not consistently identify all obvious 
inaccuracies. For example, as the Chairman noted, we found 3,229 
applications that were certified even though the wage rate on the 
application was lower than the prevailing wage rate listed on that 
application. 

Additionally, Labor only looks at the application’s employer iden- 
tification number to make sure that it has the correct number of 
digits and the number does not appear on the list of employers who 
are ineligible to participate in the program. However, we found 
nearly 1,000 certified applications with invalid employer identifica- 
tion prefixes. Such errors can be indicative of a fraudulent applica- 
tion. 

Labor enforces H-IB program requirements primarily by inves- 
tigating complaints filed against employers. H-IB workers or oth- 
ers who believe an employer has violated program requirements 
can file a complaint with Labor’s Wage and Hour Division, which 
received over 1,000 complaints from fiscal year 2000 through 2005. 
Over this period H-IB complaints and violations and corresponding 
employer penalties increased. In 2000, employers paid $1.2 million 
in back wages to 226 workers. By 2005, back-wage penalties quad- 
rupled to $5.2 million to over 600 workers. 

Next, I want to discuss the coordination between Labor and 
Homeland Security. Homeland Security reviews Labor’s certified 
application as part of the adjudication process. However, it lacks 
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the ability to easily verify whether employers have submitted peti- 
tions for more workers than it originally requested on the applica- 
tion because its data system does not include Labor’s application 
number. As a result, employers can potentially use the application 
for more workers than they were certified to hire. 

In addition, during the process of reviewing employers’ petitions. 
Homeland Security may find evidence the employer is not meeting 
the requirements of the H-IB program. But even if Homeland Se- 
curity forwarded the information to the Department of Labor, cur- 
rent law precludes the Wage and Hour Division from using this in- 
formation to initiate an investigation of the employer. 

The Department of Justice is responsible for pursuing charges 
filed by U.S. workers who allege that an H-IB worker was hired 
in their place. Most of the 101 investigations started by Justice 
from 2,000 through 2005 were found to be incomplete, withdrawn, 
untimely, dismissed or investigated without finding a violation. Of 
the 97 investigations closed. Justice found discriminatory conduct 
in six cases and assessed $7,200 penalties in three of the six cases, 
all in 2003. In the other three cases, the actions appeared to be in- 
advertent, and no penalties were assessed. 

In conclusion, we think that Congress should consider elimi- 
nating the restriction on using application and petition information 
submitted by employers to initiate an investigation and direct 
Homeland Security and Labor to share information to investigate 
whether an employer is fulfilling its H-IB responsibilities. 

Further, we recommend that Homeland Security include Labor’s 
application case number in its new information system. Homeland 
Security, incidentally, agreed with that recommendation. 

Finally, we recommend that Labor strengthen its oversight of 
employers’ applications by improving its procedures for checking 
obvious inaccuracies, including better procedures for checking for 
wage inaccuracies and invalid employer identification numbers. 
Labor took issue with this recommendation in our report, saying 
the benefit of using more stringent measures was unclear. How- 
ever, we are concerned that the errors we uncovered by our cursory 
review may be indicative of additional problems. 

Mr. Chairman, this concludes my prepared statement. I would be 
happy to respond to questions you or other Members of the Sub- 
committee may have at this time. 

Mr. Hostettler. Thank you. Dr. Nilsen. 

[The prepared statement of Mr. Nilsen follows:] 
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Highlights of GAO-06-901T, a testimony 
before the Subcommittee on Immigration, 
Border Security and Claims, Committee 
on the Judiciary, House of 
Representatives. 


H-1B VISA PROGRAM 

More Oversight by Labor Can Improve 
Compliance with Program Requirements 


Wtiy GAO DidTIiis Study 

The Il-IB visa program assists U.S. 
employers in temporarily filling 
certain occupations with highly- 
skilled foreign workers. There is 
consiilerable interest regarding 
how Labor, along with Homeland 
Security and Justice, is enforcing 
the requirements of the program. 
Tins testimony summarizes our 
report, (iA()-()6-720, that tlescribes 
how l^bor carries out its H-IB 
program responsibilities and how 
Ijabor works with other agencies 
involved in the Il-lB |)rogram. 


What GAO Recommends 


'Pile Congress should consider 
eliminating the restriction on labor 
using information from Homeland 
Security to initiate an investigation 
and directing Homeland Security 
and labor to share information on 
employers that may not be fulfilling 
program requirements., GAO 
recommends that Labor improve its 
checks of employers’ applications; 
and that Homeland Security’s U.S. 
Citizenship and Immigration 
Services (USCTS) include Labor’s 
application case number in its new 
information technology system. 
Homeland Security agreed with our 
recommendations. Labor 
(luestioned whether more stringent 
checks were necessaiy and 
believes Congress intentionally 
limited Labor’s role and placed 
program integrity with USCTS. We 
believe there are cost-effective 
methods that Labor could use to 
check the applications more 
stringently that would enliance the 
integrity of the H-IB process. 


www.gao.gov/cgi-bin/getrpt7GAO-06-901T. 

To view the full product. Including the scope 
and methodology, click on the link above. 

For more information, contact Sigurd Nilsen at 
(202) 512-7215 or nilsens@gao.gov. 


What GAO Found 

While Labor’s H-IB authority is limited in scope, it does not use its full 
authority to oversee employers' compliance with program requirements. 
Labor’s review of employers’ applUtations to hire H-1 B workers is timely, but 
lacks quality assurance controls and may overlook some inaccuracies. From 
January 2002 liirough September 2005, l.abor electronically reviewed more 
tlian 960,000 applications and certified almost all of them. l.«tbor’s review of 
the applications is limited by law to checking for missing information or 
obvious inaccuracies and does this through automated data checks. 
However, in our analysis of Ijibor’s dala, we found more than .9,000 
applications that were certified even though the wage rate on the application 
was lower than the prevailing wage for that occupation. We also found 
approximately 1,000 certified applications that contained erroneous 
employer identification numbers, which raises questions about the validity 
of the applications. In its enforcement efforts, Ijibor’s Wage and Hour 
Division (WHD) investigales complaints made against H-IB employers. From 
fiscal year 2000 through fiscal year 2005, 1.abor reported an increase in Iho 
number of H-1 B complaints and violations, and a corresponding increase in 
the number of employer penallies. In fiscal year 2000, Ijibor required 
employers lo pay back wages lotaling $1.2 million to 226 Il-lB workers; by 
fist^al year 2005, back wage penalties had increased to $5.2 million for 
OO'l workers. Program clianges, such as a higher visa cap in some years, 
could have been a contributing factor. In April 2006, Will) began randomly 
investigating willful violators of the program’s requirementvS. Labor uses 
education as its primary method of promoting compliance with the H-IB 
program by conducting compliance assistance programs and posting 
guidantre on its web site. 

I.abor, Homeland Security, and Justice all have responsibilities under the 
H-1 B program, but Labor and Homeland Security face cliallenges sharing 
information. After I^abor certifies an application, USCTS reviews it but 
caimot easily verify whether employers submitted petitions for more 
workers than originally requested on the application because USClS’s 
database cannot match each pelillon to Labor’s ^plication case number. 
Also, during the process of reviewing pelilions, staff may find evidence that 
employers are not meeting Ihelr H-IB obligations. P’or example, Homeland 
Security may find that a worker’s income on the W-2 is less than the wage 
quoted on the ori^nal application. USCIS may deny the petition if an 
employer is unable to explain the discrepancy, but it does not have a formal 
process for reporting the discrepancy to Labor. Moreover, current law 
precludes Will) from using this information to initiate an investigation of the 
employer. Labor also shares enforcement responsibilities with Justice, 
which pursues charges filed by U.S. workers who allege they were displaced 
by an H-IB worker. From 2000 through 2005, Justice found discriminatory 
conduct in 6 out of the 97 investigations closed, and assessed a total of 
$7,200 In penalties. 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to be here todt^^ to assist you in your oversight of the H-IB 
nonimmigrant visa program. This program was established to assist II.S. 
employers in temporarily filling certain positions with highly-skilled 
foreign workers. Employers who w'ant to hire H-IB workers must attest to 
meeting certain labor conditions — such as notifying all employees of the 
intention to hire H-IB workets and offering H-IB nonimmigrants the same 
benefits as U.S. workers. A small number of H-IB employers are required 
to make additional attestations concerning the non-displacement and 
recruitment of U.S. workers. In recent years, employers have requested 
more of these workers than are allowed to come into the country — the cap 
on H-IB \'isas has been reached before or shortly after the beginning of 
each fiscal year. Currently, the annual number of H-IB workers authorized 
to enter the United States is 65,000, but in pre\1ous years the cap has been 
as high as 195,000- 

Several i^enciesare involved in the H-lB visa program. The Departments 
of Labor (Labor), Homeland Security (Homeland Security), and Justice 
( Justice) each have specific responsibilities during certain stages of the 
H-IB visa process, tanging from reviewing and approving an employer's 
request to hire an H-IB worker, to investigating complaints from both U.S, 
and foreign workers. The Department of State also has a role in issuing the 
worker’s \1sa. Recently, there has been considerable interest regarding 
how Labor, in conjimction wdth the other agencies, is ensuring that 
employers comply with the requirements of tlie H-IB program. 

I will draw on the results of a report we are releasing today that was 
conducted at the request of Chairmen Sensenbrenner and Hostettler, 
Banking Member Jackson Lee, and Representative Smith, which describes 
( 1) how Labor carries out its H-IB program responsibilities and (2) how 
Labor works with other agencies involved in the H-IB program. ' To 
address these questions, we interviewed officials from Labor, Homeland 
Security’s U.S. Citizenship and Immigration Services CUSCIS), and Justice. 
We also reviewed laws and regulations pertaining to the H-IB program. We 
analyzed data on the applications electronically reviewed by Labor as well 
as data on the H-IB complaints received by Labor and the outcomes of the 
associated inv^estlgations. We also analyzed data on the H-IB petitions 


‘U-lB VisaBroffram,: Labw Coitid Impiwe Ils Chn^rsif/hl and incivase Injbnnalion 
Shariiu) mith IIoTndand Security, GAO.06-72('.Wa.shmgton, D.C^: Jimc 22, 2006. 
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received by USCIS and conducted site visits to the California and Vermont 
service centers. Finally, we analyzed reports from Justice regarding the 
outcomes of its investigations into cliarges of U.S. worker displacement by 
H-IB workers. A detailed disciLSSion of our methodology is available in our 
full repent. 

In summary, Labors oversight of the H-IB program is limited even within 
the scope of its existing authority. Labor's re\iew of employers' 

H-IB applications is limited by law to identifying omissions and obvious 
inaccuracies, but we found it does not consistently identify all obvious 
inaccuracies. For example, Labor certified more than 3,000 applications 
even though the w'age on the application was lower than the wage the 
employers were required to pay for that occupation and location. Labor’s 
Wage and Hour Division (WHD) enforces H-IB program requirements by 
investigating complaints made against H-IB employers and recently began 
random investigations of previoius prograitt violators. From fiscal year 
2000 through fiscal ye<ir 2005, complaints and violations increased but 
changes In the program, such as temporary increases in visa caps, may 
have been a factor. Urboi shares H-lB responsibilities with Homeland 
Security and Justice, but Uibot and Homeland Security face challenges 
sharing information across agencies. Homeland Security cannot easily 
verify whether employers submitted petitions for more workers than they 
originally requested on their application to Labor because USCIS’s data 
system does not match each petition to Labor’s application case number. 
Additionally, during the process of reviewing petitions, USCIS staff told us 
they may find evidence that employers are not meeting their H-IB 
obligations. However, USCIS does not have a formal mechanism to report 
such information to Labor, and current law precludes WHD from using 
this information to initiate an investigation of an employer, Justice pursues 
charges filed by U.S. workers alleging they were not hired or were 
displaced so that an H-IB worker could be hired instead, but it has not 
found discriminatory conduct in most cases. 

To increase employer compliance with the H-IB program and protect the 
rights of U.S. and H-IB w'orkers, Congress should consider eliminating the 
restriction on Labor using petition information submitted by employers to 
Homeland Security as the basis for initiating an investigation. Congress 
should also consider directing Homeland Security to provide Labor with 
information received during the adjudication process that may indicate an 
employer is not fulfilling its H-IB responsibilities. To strengthen oversight 
of employers’ applications to hire H-IB workers and to help ensure 
employers are complying with program requirements, we recommend that 
Labor improve its procedures for checking for completeness and obvious 
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Background 


inaccuracies, and, as Homeland Security's USCIS transforms its 
information technology sjTstem, it include Labor's application case number 
in the new system. 

The agencies ga\'e us technical comments on our report and Homeland 
Security agreed with our recommendations. Labor questioned whether 
more stringent checks were necessary and believes Congress intentionally 
limited Labor’s role and placed program integrity with USCIS. 

We believe there are cost-effective methods Labor could use to check the 
applications more stringently that would enhance the integrity of the H-lB 
process. 


The H-1 B program was created by the Immigration Act of 1990, which 
amended the Immigration and Nationality Act (INA).^ The H-IB visa 
category was created to enable U.S. employers to hire temporary workers 
as needed in specialty occupations, or those that require theoretical and 
practical application of a body of highly specialized knowledge. It also 
requites a bachelor’s or higher degree (or its equivalent) in the specific 
occupation as a minimum requirement for entry into the occupation in the 
United States.^ The Immigration Act of 1990 capped the number of H-IB 
visas at 65,000 per fiscal year. 

Since the creation of the H-IB program, the number of H-IB visas 
permitted each fiscal year has changed several times. Congress passed the 
American Competitiveness and Workforce Improvement Act of 1998 
(ACWIA), w'hich increased the limit to 1 15,000 for fiscal years 1999 and 
2000. In 2000, Congress passed the American Competitiveness in the 
Twenty-First Century Act (AC -21), w'hich raised the limit to 195,000 for 
fiscal year 2001 and maintained that level through fiscal years 2002 and 
2003. The numberofH-lB visas reverted back to 65,000 thereafter.'' 


‘ The H-1 noti-inmiigrant category was cifated rmder the limulgration and Nationality Act 
of 1952 to asast U.S. employers needing workers tanporaiily. Non-inunigrants ar e foreign 
iialioiials who conte lo (lie l.'iiKed Slaleson a (eriipomrv basis and lor a. sjieciric purpose, 
siiirli as lo Hl.lain (MliKtalion and work. 

” Ka.shioTi models of distinguished merit and ability also ijuality foi' H-IB \isas and do not 
iiiN^l 1.0 iiiool. Ihodcliiiiliori of s|M?cially oecupal ion. 

’ However, under AC-21 and Ilicll-IB Vissilteform Acl of 2001, sonic 11-lB wurkeis— sucii 
as those bcii^ Idrcd by institutions of liiglior education, nonprofit or govenunent research 
oigiuiizalioiis, or Uiose with a master’s or liiglicr degree froni a S. LnsLiLuLioii— iiuiy be 
exempt frximthc annual cap. 
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Generally, an H-IB visa is valid for 3 years of employment and is 
renewable for an additional 3 years. 

Filing an application with Labors Employment and Training 
Administration is the employer’s fimt step in hiring an H-IB worker,' and 
Labor is responsible for either certifying or denying the employer's 
applicatif)n within 7 days. By law, it may only review applications for 
omissions and ob\ious inaccuracies. Labor has no authority to verify the 
authenticity of the information. Employers must include on the application 
information such as their name, address, rate of pay and work location for 
the H-IB worker, and employer identification number. All employers are 
also required to make four attestations on the application as to: 

1. Wages: The employer will pay non-immigrants at least the local 
prevailing wage or the employer's actual wage, whichever is 
higher, jmd pay for' nonproductive time caused by a decision made 
by the employer; and offer nonimmigrants benefits on the same 
basis as II.S. workers. 

2. Working conditions; The employment of H-IB nonimmigrants will 
not adversely affect the working conditions of U.S. workers 
similarly employed. 

3. Strike, lockout, or work stoppage: No strike or lockout exists in 
the occupational classification at the place of employment. 

4. Notification; The employer has notified employees at the place of 
employment of the intent to employ H-IB wor kers. 

Certain employers are required to make three additional attestations on 
their application. These additional attestations apply to H-IB employers 
who: (1) are H-IB dependent, that is, generally those whose workforce is 
comprised of 15 percent or more H-IB nonimmigrant employees; or (2) are 
found by Labor to hav'e committed either a willful failure to meet H-IB 
program requirements or misrepresented a material fact in an application 
during the previous 5 years. These employers are required to additionally 
attest that: (1) they did not displace a U.S. worker within the period of 
90 days before and 90 days after filing a petition for an H-IB worker; 


■’ Eiiiploycrs caii subniil applicalioiis lo Labor u}.* lo 6 itioiilhs prior Lo tlic II-IB worJccr’s 
intxaidcd anployment date. 
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(2) they took good faith steps prior to filing the H-IB application to recruit 
U.S. workers and that they offered the job to a U.S. applicant who was 
equally or better qualified than an H-IB worker; and (3) prior to placing 
the H-IB worker with another employer, they inquired and have no 
knowledge as to that employer’s action or intent to displace a U.S. worker 
within the 90 days before and 90 days after the placement of the H-IB 
worker with that employer.® 

After Labor certifies an application, the employer must submit a petition 
for each w'orker it wishes to hire to USCIS. On March 1, 2003, Homeland 
Security took over all functions and authorities of Justice’s Immigration 
and Naturalization Service under the Homeland Security Act of 2002 and 
the Homeland SecuriC/^ Reorganization Plan of Nov'ember 25, 2002, 
Employers submit to USCIS the application, petition, and supporting 
documentation along with the appropriate fees, Information on the 
petition must indicate the wages that will be paid to the H-IB worker, the 
location of the position, and the w'orker’s qualifications. Through a 
process known as adjudication. USCIS reviews the documents for certain 
criteria, such as w'hether the petition is accompanied by a certified 
application from Uxbor, w'hether the employer is eligible to apply for H-IB 
workers, and whether the prospective H-IB worker is qualified for the 
position. 

The Wage and Hour Division of Labor's Employment Standards 
Administration performs investigative and enforcement functions to 
determine whether an employer has complied with its attestations on the 
application. An aggrieved individual or entity* or certain non-aggrieved 
parties may file a complaint with Labor that an employer violated a 
requirement of the H-IB program. To conduct an investigation, the 
Administrator must have reasonable cause to believe that an employer did 
not comply with or misrepresented information on its application. 


* These additional requirements first, applied froin.I.aiiuaTy ]!0, ^(X)]— Sept.embei- ,'•{(), 2()():-}. 
However, the provision recpiiriiig (ticscHll<;s(a(ioris soNS('lle<l, or cxjiinHl, h.ikI whs nol 
reinsHtirted imtil March 8 , 200,). (ronseqiientiy, ftrnii Oetobei' 1, 2002, to Ma.reh 7, 2005, 

1 1- 1 IX dependent employees and wiliriil violaU>reiiipl<(.v('rs were nol. rripiirrii lo rtink(^ I he 
(i>J<iiljoiuil allcslaUoiis, and, in effect, were tible to liire II-IB workers even if they displaced 
I '.S. workers and did not make cfforl.s (o n^eniit l.'.S. workers. 

All i^grieved individual can be an II- IB worker, a LOS. w orker, or a biugiiiiiing 
representative for worker^ an a^rieved entity can be another federal agency, sueh as the 
Departnicnt of Slate, or acompcLilor whois advei'sely ali'ecLed by Uie employer’s iilleged 
non-compliance with ttic application. 
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Employers who violate of the attestations on the application are 
subject to civil money penalties or administrative remedy, such as paying 
back wages to H-IB workers or debarment, which disqualifies an employer 
from participating in the H-IB program for a specified period of time. 
Employers, the person who filed the complaint, or other interested parties 
who disagree with the findings of the investigation then have days to 
appeal by requesting an administrative hearing. 

The Office of Special Counsel for Immigration Related Unfair Employment 
Practices (OSC) of the Department of Justice also has some enforcement 
responsibility. Under statutory authority created by the Immigration 
Reform and Control Act of 1986, OSC pursues charges of citizenship 
discrimination brought by U.S. workers who allege that an employer 
preferred to hire an H-IB worker. 


Labor Does Not Use 
Its Full Authority to 
Oversee Employers’ 
Compliance with 
Program 
Requirements 


Labor’s H-IB authority is limited in scope, but it does not use its full 
authority to oversee employers' compliance with program requirements. 
Labor’s review of employers’ applications to hire H-IB workers overlooks 
some inaccuracies, such as applications containing invalid employer 
identification numbers. inve.stLgates complaints made against H-IB 
employers and recently began random investigations of some employers 
who had previously violated program requirements, Labor uses education 
as the primary method of promoting employers’ compliance with the H-IB 
program. 


Labor’s Review of 
Employers’ Requests Is 
Fast but May Overlook 
Some Inaccuracies 


Labor reviews applications eleotronioall/ by subjecting them to data 
checks, and its web site informs employers that it will certify or deny 
applications within minutes based on the information entered. We found 
that of the 960,563 applications that Labor electronically reviewed from 
January 2002 through September 2005, it certified 99.5 percent. 

Labor’s review of the application is limited by law to identifying omissions 
or obvious inaccuracies. Labor defines an obvious inaccuracy as when an 
employer: 


As of January 2006, Labor required applit'atton.s to bo submittod clcotronicatly. Sriocial 
mail application filii^ procedures are av’ailable for employei's without Internet access or 
wilti physical <lisal>ilil.ies. 
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• files an application after being debarred, or disqualified, from 
participating in the H-IB program; 

• saibmits an application more than 6 months before the beginning 
date of the period of employment; 

• identifies multiple occupations on a single application; 

• states a wage rate that is below the Fair Labor Standards Act 
minimum tvage; 

• identifies a wage rate that Is below the prevailing wage on the 
application; and 

• identifies a wage range where the bottom of the range is lower than 
the pre\'ailing wage on the application. 

Despite these checks, Labor’s system does not consistently identify all 
obvious inaccuracies. For example, although the overall percentage was 
small, we found 3,229 applicatioas that were certified even though the 
wage Rite on the application was lower than the prevailing wage for that 
occupation in the specific location (see table 1).^' 


Table 1 : Examplee of Wage Rates and Prevailing Wages on Labor Condition 
Applications Thai Were Incorrectly Certified 

Sample 

applicattor>s 

Application 
wage rate 

Application prevailing Application 
wage status 

Application 1 

FY 2002 

$60,163 per year 

$83,833 per year 

Certified 

Application 2 
FY2003 

$37,784 per year 

$52,876 per year 

Certified 

Application 3 
FY2004 

$32,000 per year 

$35,000 per year 

Certified 

Application 4 
FY2005 

$55,000 per year 

$75,000 per year 

Certified 


Soutoa GAO analysis of Depaitmant of Labor data. 


Additionally, Labor does not identify other errors that may be obvious. 
Specifically, Labor told us its system reviews an application’s employer 


Poor lo Iticcnaeliiiciil ol (lie II- IB VisaKcIomi Ac! ol' Labor’s regiilalioiis periiiilleil 
employers to actual w^cs ttiat were only 95 percent of tlic prevaiLing wage. Our 

iuialysis only includes Uiosc cases where Uic acUtaJ vvago rale was less lluui 95 pereeiiL of 
Ihc prcvaiH^ w^c. 
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identification number*'' to ensure it has the correct number of digits and 
that the number does not appear on the list of employers who are 
ineligible to participate in the H-IB program. However, we found 993 
certified applications with inv^alid employer identification number 
prefixes. Officials told us that in other programs, such as the permanent 
emplojanent program, Labor matches the application’s employer 
identification number to a database wdth valid employer identification 
numbers. However, they do not formally do this match with H-IB 
applications because it is an attestation process, not a verification process. 

Likewise, Labor officials told us they frequently review the application 
process to determine where improvements can be made, but they rely on a 
system of data checks rather than a formal quality assurance process 
because of the factual nature of the form and the number of applications 
received. Also, officials said if they conducted a more in-depth review of 
the applications, they could overreach their legal authority and increase 
the processing time for applications. Additionally, they said the integrity of 
the H-lBprognun is ensured through enforcement and by the fact that 
there is actual review by staff when the employer submits the paperwork 
to USCIS. 


Labor Investigates 
Complaints, and Has 
Begun the Process of 
Randomly Investigating 
Previous Violators 

While the number of H-IB complaints and violations has increased from 
fiscal year 2000 through fiscal year 2005, the overall numbers remain small 
and may have been Effected by changes to the program. As shown in table 
2, we found that the number of complaints increased from 117 in fiscal 
year 2000 to 173 in fiscal year 2005, and the number of cases with 
violations more than doubled, along with a corresponding increase in the 
number of employer penalties. In tlscal yeai' 2000, Labor r equired 
employers to pay back w'ages totaling $1.2 million to 206 H-IB w'orkers; by 


Labor enforces H-IB program requirements primarily by investigating 
complaints filed against employers by H-IB workers or others. Labor’s 
Wage and Hoiu DUision receh’ed 1,026 complaints from fiscal year 2000 
through fiscal year 2006. Labor officials said they investigate the 
employer’s compliance with all program requirements for all H-IB 
workers; therefore, an investigation may yield more than one violation, 


*“ Htc employer idenUfieatiotL number is used by tlic Internal Revenue Scr\lce to Identify 
taxpayers who are required to file business tax returns. Tlie number has nine digits and is 
issued in the XX-XXXXXXX TomiaL 
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fiscal year 2005, back wages penalties liad increased to $5.2 million for 604 
workers. The most common type of violation each fiscal year involved a 
failure to pt^r H-IB workers the required wage. Labor officials told us it is 
difficult to attribute changes in complaints and \aolations to any specific 
cause because of multiple le^slativ'^e changes to the program, such as the 
tentporary increase in the number of H-IB w-orkers allowed to enter the 
countiy and the additional attestations for certain employers that expired 
and then were reinstated. 


Table 2: H-1 B Complaints, Violations, Back Wages Due, and Civil Money Penalties Assessed 


Fiscal year 

Number of 
complaints 

Number of 
cases with 
violations 

Amount of back 
wages due 
(millions) 

Number of 
employees due 
back wages 

Civil money 
penalties 
assessed 

H-IBfiscal 
year cap* 

2000 

117 

93 

$1.2 

226 

$21,000 

115,000 

2001 

192 

67 

0.6 

135 

17,750 

195,000 

2002 

238 

210 

3.8 

830 

48.350 

195,000 

2003 

148 

264 


552 

136,890 

195,000 

2004 

158 

271 


390 

114,125 

65,000 

2005 

173 

217 

5.2 

604 

103,350 

65,000 

Total 

1,026 

1,122 

19.0 

2,737 

441,465 

N/A 


Source. QAO aitalyeis of Department ot Lal>«r. Wage and Hour Otvteton data, the American Competiiver^ao and Workforce 
Improvement Ad of ISSS, and the Amerioar) Competiltvenese in the Twenty-Firat Century Act of 2000. 

N/A s nol applicabis. 


Labor’s Wage and Hour Division has recently begun random investigations 
of employers who have willfully violated H-IB program requirements in 
the past. Under the INA, as amended, Labor has had the authority to 
conduct these investigations since 1998, but officials told us the agency 
had not done so imtil recently forsev'eral reasons. First, these employers 
frequently go out of business because they are not allowed to participate 
in the H-IB program for a period of time. Second, there are only a limited 
number of willful violators — -just 50 nationwide in late fiscal year 2005. In 
addition, we were told that H-IB im^stigators have hea\y caseloads. 
However, Labor officials said they now have 59 cases that they can 
investigate, mid in April 2006, directed each of their regional offices to 
initiate a random investigation of at least one employer prior to the end of 
fiscal year 2006. 
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Labor Relies Primarily on 
Education to Promote 
Employer Compliance 


Labor uses education as the primary method of promoting employer 
compliance with the H-IB program. From 2000 through 2005, Labor’s 
district offices conducted six presentations on H-IB compliance. Labor 
also holds compliance seminars in response to requests from employer 
associations and discusses program requirements with companies that do 
not have pending lawsuits related to the H-IB program. Additionally, 

Labor posts guidance and fact sheets on its w'eb site. While some of its fact 
sheets have not been updated since the program was amended by the H-IB 
Visa Reform Act in 2004, officiaLs said 26 new fact sheets will be posted on 
the agency’s web site by the end of fiscal year 2006. During investigations 
of employers. Labor explains the employer’s legal obligations and asks the 
employer about the changes it plans to make to comply with the law, 

When an investigation results in an employer’s debarment, Labor 
publicizes the case through press releases highlighting the consequences 
for not complying with H-IB program requirements. Labor is also working 
with the Depaitinent of State to provide information cards to H-IB 
workers when they are issued their visa. These cards infonn them about 
their employment rights, including required wages and benefits, illegal 
deductions, working conditions, records, and discrimination. 


Homeland Security andJu.stice also ase education to promote employer 
compliance with the H-IB program. Homeland Security publishes 
informational bulletins and uses its web site to advise the public of any 
changes to the program regarding filing fees nr eligibility resulting from 
changes in the law. Justice engages in educational activities through public 
service announcements aimed at employers, workers, and the general 
public. The agency trains employers and works with other federal agencies 
to coordinate employer education programs. Justice also uses a telephone 
intervention hotline to resolve disputes between U.S, workers and H-IB 
employers, answers questions submitted via e-mail, issues guidance, and 
provides information on its web site. 


Labor and Homeland 
Security Face 
Challenges Sharing 
Information 


Labor, Homeland Security, and Justice all have responsibilities under the 
H-IB program, but Labor and Homeland Security face challenges sharing 
inftinnation that could help identity possible program violations. In 
addition to Homeland Security, Eiabor also shares enforcement 
responsibilities with Justice, which pursues char ges filed by U.S. workers 
who allege that they w'ere not hired or w-ere displaced because of an H-IB 
w'orker. Justice has found discriminatory conduct in relatively few cases. 
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Labor and Homeland 
Security Coordinate to 
Process Employers’ 
Requests to Hire H-IB 
Workers, but Do Not Use 
Certain Information to 
Investigate Possible 
Violations 


Homeland Security reviews Labor’s certified application as part of the 
atjjudication process; however, it cannot easily verify whether employers 
have submitted petitions for more workers than originally requested on 
the application. USCIS’s data system does not match each petition to its 
corresponding application becaase the system does not include a field for 
the unique number Labor assigns eacth application. As a result, IISCIS 
cannot easily verify how' many times the employer has used a given 
application or which petitions were supported by which application, 
potentially allowing employers to itse the application for more workers 
than they were certifled to hire. USCIS told us that while it has attempted 
to add Labor’s application case number to its database, it has not been 
able to because of the system's memory limitations and it will be several 
years before a new information technology system is operational. 


During the process of reviewing employers’ petitions, USCIS may find 
evidence the employer is not meeting the requirements of the 
H-IB program, but current law precludes Labor’s Wage and Hour Division 
from using this information to initiate an investigation of the employer. 
Some petitions to extend workers’ H-lB status have been submitted with 
W-2 foi ins w’heie the w'age on the W-2 wus less than the wage the 
employer indicated It w'ould p<iy on the original Labor application, 
according to USCIS staff. If the employer is unable to adequately explain 
the discrepancy, USCIS may deny the petition but does not have a formal 
mechanism for reporting these discrepancies to Labor. Moreover, even if 
USCIS did report these cases, current law precludes WHD from using the 
information to initiate an iiwestigation. According to officials from Labor, 
it does not consider Homeland Security to be an aggrieved party; 
therefore, Labor would not initiate an investigation based on information 
received from, or a complaint filed by, Homeland Security. 


Justice Handles U.S. Justice pursues charges filed by U.S. workers w^ho allege that an H-IB 

Worker Cases worker W'as hired in their place. Such charges may be resolved before an 

administrative law judge, through an out-of-court settlement, or by 
dismissal for lack of reasonable cause to believe that a violation occurred. 
From 2000 through 2005, no cases w-ere heard by an administrative law 
judge. Most of the 101 investigations started by Justice from 2000 through 
2005 were found to be incomplete, withcliawm, untimely, dismissed, or 
investigated without finding reasonable cause for a violation. Of the 
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97 investigations closed, Justice found discriminatory conduct in 6 cases, 
and assessed $7,200 in penalties in 3 of the 6 cases, all in 2003. " 


Conclusion and found that Labor — ^tn coordination with Homeland Security — could 

pro\'ide better oversight of employers’ compliance with H-IB \dsa program 
Recommendations requirements. Ewn ttiough Labor's authority to re\iew applications is 
limited, it is certifying some applications that do not meet program 
requirements or have inaccurate information. Additionally, IJSCIS may 
find information in the materials submitted by an H-IB employer that 
indicates the employer is not complying with the program requirements, 
How'ever, these employers may not face consequences because USCIS 
does not have a formal mechanism for reporting this information to Labor, 
and current law restricts Labor from using such e\1dence to initiate an 
investigation. USCIS also has an opportunity to improve its oversight by 
matching information from its petition database with Labor’s application 
case nuntber to detect whether employers are requesting more H-IB 
workers than they were originally certified to hire. As Congress 
delibemtes chjtnges to U.S. immigration policy, it is essential to ensure 
that employers comply with pr'ogr imr requirements designed to protect 
both domestic and H-IB workers. 

To increase employer compliance with the H-IB program and protect the 
rights of U.S. and H-IB workers, Cortgress should consider the following 
two actions: 

• Eliminate the restrictions on Labor using petition information 
submitted by employers to Homeland Security as the basis for 
initiating an investigation, and 

• Direct Homeland Security to provide Labor with information 
received during the adjudication process that may indicate whether 
an employer is fulfilling its H-IB responsibilities. 


" In the three cases where penalties were a.ssessed, einjiloyers .'i.dveitised for only H-IB 
worken; tor various iiironrialiori fechiiology posiiions. Upon rei-eivin^ nol.icte of l.he 
eJuu^cs, Uio ciiiploycis ininicdialcly agreed no! lo jwsl diseriiiiiiuiLorj' adveitisiiig in tlie 
ruMireand lo lake sieps to rcMTuil. U.S. workers (as well as perma.neril and letnpora.ry 
rcsideids, rclugccs, and asylces). In Uicse eases, itiiniituim penallies were imposed because 
there wcTC no identifiable tlcttnis and, by statute, penalties are capped at $2,200 tier 
vioJalion or iiidividuaL In Uic thrc'c eases wiierc peiiallies were not assessed, 
discrimination i^ainst U.S. workers appeared to be inadvertent, not intentional. 
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Further, we recommend that Labor strengthen its oversight of employers’ 
applications to hire H-IB workers by improving its procedures for 
checking for completeness and obvious inaccuracies, including developing 
more stringent, cost-effectiw methods of checking for wage inaccuracies 
and invalid employer identification numbers. We also recommend that 
USCIS ensure employers’ compliance wuth the program requirements by 
including Labor’s application case number in its new infonnation 
technology astern, so that adjudicators are able to quickly and 
independently ensure that employers are not requesting more H-lB 
workers than were originally approved on their application to Labor, 

We pro\'ided a draft of our report to the Departments of Labor, Homeland 
Security, and Justice for their review and comments, Each agency 
provided technical comments, which we incorporated as appropriate. 
Justice did not have formal comments on our report. 

Homeijmd Security agreed with our recommendations, and stated that 
USCIS intends to include Labor’s application case number in its new 
inlbrinaUon technology system. 

Labor questioned whether our recommendation for more stringent 
application review measures is supported by the low’ error rate that we 
found, as well as whether the benefits of instituting such measures would 
equal or exceed the added costs of implementing them. In addition, Labor 
said that Congress intentionally limited The scope of Labor’s application 
review in order to place the focus for achieving program integrity on 
USCIS. 


We believe that Labor is at risk of certitying H-IB applications that contain 
more errors than were found in the scope of our review’. For example, we 
checked only for employer identification numbers with invalid prefix 
codes, and did not look for other combinations of invalid numbers or data. 
Therefore, we do not know the true nuignitude of the error rate in the 
certification process. We continue to believ’e there are cost-effective 
methods that Labor could use to check the applications more stringently 
that w'ould enhance the integrity of the H-IB process. 

Mr. Chairman, this concludes my prepared statement. I would be happy to 
respond to any questions you or other Members of The Subcommittee may 
hav’e at this time. 
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Q.^Q QQj^^2^(2ts and. information regarding this testimony, please contact Sigurd R. Nilsen, 

Director, Education, Workforce, and Income Security Issues, on 
Staff 202-512-721.5. Individuals making key contributions to this testimony 

Arknowlpd'^mpnts include: Alida Puente Cackley, Gretta L. Goodwin, Amy J. Anderson, 

^ Pawnee A. Davis, Sheila McCoy and Rachael C . Valliere. 
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Mr. Hostettler. Mr. Robinson. 

TESTIMONY OF ALFRED B. ROBINSON, JR., ACTING DIRECTOR, 
WAGE AND HOUR ADMINISTRATION, EMPLOYMENT STAND- 
ARDS ADMINISTRATION, UNITED STATES DEPARTMENT OF 
LABOR, ACCOMPANIED BY BILL CARLSON, ADMINISTRATOR, 
OFFICE OF FOREIGN LABOR CERTIFICATION, EMPLOYMENT 
TRAINING ADMINISTRATION 

Mr. Robinson. Thank you, Mr. Chairman and Members of the 
Subcommittee. I am pleased to appear before you today to discuss 
the H-IB provisions of the Immigration and Nationality Act. The 
Labor Department is responsible for H-IB — the responsibilities of 
the Labor Department for H-IB is divided between two agencies, 
the Employment Training Administration and the Wage and Hour 
Division of the Employment Standards Administration. Today I am 
joined by Bill Carlson, the Administrator of the Office of Eoreign 
Labor Certification within ETA. 

The mission of Wage/Hour is to promote and achieve compliance 
with labor standards to protect and enhance the welfare of the Na- 
tion’s workforce. Wage and Hour is responsible for administering 
and enforcing some of our Nation’s most comprehensive labor laws, 
including the H-IB worker protections. 

As noted earlier, the focus of today’s hearing is a recently issued 
report from GAO on the H-IB visa program. In this report, GAO 
highlights the effective work that Labor performs in this program 
and outlines the respective responsibilities of the Departments of 
Labor, Homeland Security and State. While GAO made no formal 
recommendations for Wage and Hour, it raised two issues for Con- 
gress to consider that would affect Wage and Hour. 

If Congress implements GAO’s recommendations, the result 
would be an increase in H-IB enforcement by Wage and Hour. We 
fully support this outcome and agree with GAO’s recommendations. 
Moreover, we believe consideration should be given to additional 
changes to the program to further enhance Wage and Hour’s ability 
to ensure the integrity of the H-IB program, enforce employers’ ob- 
ligations and to protect U.S. workers and H-IB workers. 

As noted by the Chairman, Wage and Hour currently initiates an 
H-IB investigation under four different authorities, aggrieved 
party, specific credible source, willful violator and secretarial cer- 
tification. As you are aware, our written statement provides more 
details on each one of these limited authorities enabling Wage and 
Hour to initiate an investigation. 

As part of the application process, an H-IB employer is assessed 
a $500 fraud fee that is divided equally between the Departments 
of Labor, Homeland Security and State. Wage and Hour’s portion 
of this fee totals approximately $30 million annually. However, the 
statute limits DOL’s use of this money only to the enforcement of 
the H-IB program. 

Given the statutory restrictions on its investigative authority, 
the Department of Labor estimates that it will continue to spend 
approximately $4 to $5 million annually for H-IB enforcement and 
education. If Congress were to change the statute to include broad- 
er H-IB investigative authority. Wage and Hour could significantly 
increase its enforcement activities. 
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Wage and Hour has taken additional steps to improve enforce- 
ment of the H-IB program and its ability to detect fraud. For ex- 
ample, we have updated the H-IB chapter of our investigators’ 
manual to encompass recent changes to the statute and to the reg- 
ulations. Also, Wage and Hour is conducting nationwide training 
for its investigators and managers as well as attorneys from the 
Office of the Solicitor. 

As part of its compliance assistance and educational efforts, we 
have implemented a number of activities including releasing 26 H- 
IB fact sheets that are available on our Website and distributing 
H-IB worker rights cards. The updated procedures, investigator 
training and new educational tools will protect domestic and for- 
eign workers against fraud and enhance the integrity of the pro- 
gram. 

Finally, assuming Congress were to expand H-IB enforcement 
authority of Wage and Hour, as the GAO recommends, we would 
still expect there to be a surplus of H-IB fraud fee funds because 
of the current statutory language that limits its use solely to H-IB 
enforcement. 

The Department believes a modification to the statute would pro- 
vide greater flexibility to fully utilize the antifraud money. Such a 
change in the statutory language would supplement overall en- 
forcement activity to further combat fraud and protect American 
workers. 

The effect of a change in the statutory language would permit 
Wage and Hour to maintain a strong and viable H-IB enforcement 
and compliance assistance program, and simultaneously to 
strengthen enforcement programs and activities that focus on low- 
wage industries likely to employ foreign workers. 

Mr. Chairman, this concludes my statement, and I, along with 
Mr. Carlson, would be pleased to respond to any questions from 
Members of the Subcommittee. Thank you. 

Mr. Hostettler. Thank you, Mr. Robinson. 

[The prepared statement of Mr. Robinson follows:] 

Prepared Statement of Alfred B. Robinson, Jr. 

I. INTRODUCTION 

Mr. Chairman and Members of the Subcommittee: 

I am pleased to appear before you today to discuss the H-IB labor provisions of 
the Immigration and Nationality Act (INA). Responsibilities for H-IB within the De- 
partment of Labor are divided between two agencies, the Employment Training Ad- 
ministration (ETA) and the Wage and Hour Division (WHD) of the Employment 
Standards Administration (ESA). I am joined today at this hearing by Mr. Bill Carl- 
son, who is Administrator of the Office of Foreign Labor Certification within ETA. 

The mission of the WHD is to promote and achieve compliance with labor stand- 
ards to protect and enhance the welfare of the Nation’s workforce. WHD is respon- 
sible for administering and enforcing some of our nation’s most comprehensive labor 
laws, including the minimum wage, overtime, and child labor provisions of the Fair 
Labor Standards Act (ELSA); the Family and Medical Leave Act; the Migrant and 
Seasonal Agricultural Worker Protection Act; the prevailing wage requirements of 
the Davis-Bacon Act and the Service Contract Act; and the worker protections pro- 
vided in several temporary visa programs. 

The Government Accountability Office (GAO) recently issued a report outlining 
WHD’s responsibilities under the H-IB statute. GAO made no formal recommenda- 
tions for WHD, however, GAO raised two issues for Congress to consider that would 
have a direct effect on WHD. GAO recommended that Congress consider (1) elimi- 
nating the restriction on using application and petition information submitted by 
employers as the basis for initiating an investigation, and (2) directing Homeland 
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Security to provide Labor with information received during its adjudication process 
that may indicate an employer is not fulfilling its H-IB responsibilities. If Congress 
implements GAO’s recommendations, the result will be an increase in H-IB enforce- 
ment for WHD. We fully support this outcome and therefore agree with GAO’s rec- 
ommendations. Moreover, we believe consideration should he given to additional 
changes to the program to further enhance WHD’s ability to reduce fraud, enforce 
employer’s obligations, and protect H-IB and U.S. workers. 

The H-IB statutory provision that we will discuss today appears in Section 212(n) 
of the INA (8 U.S.C. 1182(n)). This section outlines the H-IB Labor Condition Appli- 
cation process and the related labor enforcement requirements. The program was 
initiated in 1990 and the statute has been amended a number of times. The first 
major revision was pursuant to the American Competitiveness and Workforce Im- 
provement Act of 1998 (ACWIA) and the most recent was pursuant to the H-IB Re- 
form Act of 2004, which re-enacted a number of provisions that had sunset and 
made other changes to the law. 


II. OVERVIEW 

The H-IB statute establishes an annual ceiling on the number of workers issued 
H-IB visas. This ceiling is currently set at 65,000. As you know, the FY 2007 cap 
has already been reached. The INA defines the scope of eligible occupations, speci- 
fies the qualifications for H-IB status, requires an employer to file a Labor Condi- 
tion Application (LCA), which establishes conditions of employment, and establishes 
an enforcement system to determine compliance with the LCA requirement. 

The H-IB program requires the coordination of multiple federal agencies. The De- 
partment of Labor’s ETA approves the LCA, the Department of Homeland Security 
(DHS) approves the H-IB visa classification, and the Department of State (DOS) 
issues the visa. WHD enforces the worker protection provisions. In addition, the De- 
partment’s Office of the Inspector General (OIG), has investigative authority with 
respect to certain types of fraud within the H-IB program, such as false statements. 
The OIG issued audit reports on H-IB in 1996 and 2003. 

WHD recognizes that its enforcement of the H-IB program is important to not 
only protect the integrity of the program, but also to ensure that similarly employed 
U.S. workers are not adversely affected by the H-IB workers’ presence. 

A filing fee, in addition to the base fee for a petition to classify an alien as an 
Hl-B, is charged to most employers. Qualifying educational establishments and re- 
search organizations are excluded. This fee is $750 for employers with 25 or fewer 
full time equivalent workers and $1,500 for employers with more than 25 workers. 
An additional $500 anti-fraud fee is assessed on most H-IB employers. Restrictions 
on the use of tbe proceeds from the anti-fraud fee will be discussed later in this tes- 
timony. 


III. THE APPLICATION PROCESS 

Every employer is required to submit a completed LCA to ETA. The LCA outlines 
the wages, duties, and working conditions of the job. The employer must sign the 
LCA. By signing the LCA the employer attests that the “facts” specified on the LCA 
are true and accurate. The employer must accurately specify the following informa- 
tion: 

• Employer Information (firm name, employer identification number (EIN), ad- 
dress, phone); 

• Rate of Pay (amount, salary/hourly, full/part time); 

• Period of employment; 

• Occupation information (number of H-lBs sought, their occupation code, and 
job titles); 

• Work locations (including additional or subsequent locations); and 

• Prevailing Wage (amount, source, date of rate) for all work locations listed. 

The statutory language mandates that ETA limit its review of LCAs to ensure 
that they are complete, not obviously inaccurate, and that the employer has not 
been debarred. In accordance with those requirements, ETA does not determine the 
validity of the information submitted on the LCA. ETA is mandated by the statute 
to complete the processing of an LCA within seven (7) days. 

The WHD enforces the provisions of the LCA. Some of the provisions, such as the 
employer information, wages, period of employment, job classification, work loca- 
tions, and prevailing wage data, represent “material facts.” An employer that know- 
ingly provides incorrect information on the LCA or shows reckless disregard for the 
truth of the information has committed a willful misrepresentation. For purposes of 
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H-IB enforcement, WHD considers a willful misrepresentation as fraud and will cite 
a violation and will assess penalties. 

On the LCA the employer must agree to abide by (or “comply with”) the following 
Labor Condition Statements: 

• Wages: The employer will pay the higher of the actual or prevailing rate, 
which includes offering benefits on the same basis as offered to U.S. workers. 
The actual wage is based on the employer’s own pay scale or system. The pre- 
vailing wage rate must be no less than the minimum wage required by Fed- 
eral, State, or local law. The prevailing wage is typically the weighted average 
of wages paid to similarly employed individuals in the area of intended em- 
ployment. 

• Working Conditions: The employer will provide working conditions (including 
hours, shifts, vacations, and seniority based benefits) which will not adversely 
affect similarly employed U.S. workers. 

• Strike, Lockout or Work Stoppage: There is no strike or lockout in the same 
occupational classification on the LCA at the place of employment. These pro- 
visions also require that: 

• ETA will be notified if a strike/lockout occurs; and 

• No H-IB will be placed at a site with a strike/lockout. 

• Notification of the LCA filing to the union or workers by: 

• Posting a copy of the LCA for 10 days at 2 conspicuous locations at the 
place of employment; or 

• Posting a copy of the LCA electronically. 

In addition to the above Labor Condition Statements, an H-IB Dependent Em- 
ployer or Willful Violator must agree to the following recruitment and non-displace- 
ment of U.S. workers provisions: 

• An employer will make good faith efforts to recruit U.S. workers; 

• An employer will offer the job to an equally or better qualified U.S. applicant 
(enforced by Department of Justice); 

• An employer will not displace a similarly employed U.S. worker within 90 
days before or after an H-IB visa petition is filed; and 

• An employer must inquire of a secondary employer whether an H-IB worker 
placed with the secondary employer will displace a similarly employed U.S. 
worker. 

An H-IB Dependent Employer is defined under the statute by a specific formula. 
As a general matter, an employer that has 15% or more of its workforce employed 
as H-IB workers is an H-IB Dependent Employer. 

An H-IB Willful Violator is defined as an employer who, in a final agency action, 
was determined to have committed a willful failure or a willful misrepresentation 
of a material fact after October 21, 1998, and within 5 years of the filing of the LCA. 

IV. Compliance 

Compliance with the H-IB provisions requires an employer to abide by the provi- 
sions of the LCA. One of the most basic provisions is an employer’s responsibility 
to pay the H-IB worker properly. 

An employer’s ohligation to pay an H-IB worker commences on the earliest of the 
following events: 

• The H-IB worker “enters into employment” with the sponsoring employer, 
which occurs when the worker first makes him/herself available for work or 
otherwise comes under the control of the employer, such as reporting for ori- 
entation or studying for a licensing exam; 

• No later than thirty (30) days after the H-IB worker is first admitted into 
the U.S. pursuant to the H-IB petition, whether or not the H-IB worker has 
“entered into employment”; 

• No later than sixty (60) days after the date the H-IB worker becomes eligible 
to work for the employer (the approval date found on the United States Citi- 
zenship and Immigration Service (USCIS) Notice of Action, Form 1-797), 
whether or not the H-IB worker has “entered into employment”; or 

• For an H-IB worker already in the United States, on the date of the filing 
of the Petition for a Nonimmigrant Worker (including the Forms 1-129, the 
H Classification Supplement, and the Hl-B Data Collection and Filing Fee 
Exemption Supplement) by the sponsoring employer under the H-IB port- 
ability provisions. 
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The employer is obligated to pay the required wage rate for all non-productive 
time caused by: 

• conditions related to employment; 

• lack of work; 

• lack of permit; 

• studying for licensing exam; or 

• employer-required training. 

If the non-productive time is the result of a decision by the employer, the full re- 
quired wage rate must be paid. A worker cannot be “benched” by the employer with- 
out receiving the required wage rate. 

If the H-IB worker is not available to work for reasons unrelated to employment, 
such as voluntary absence for pleasure or an absence due to illness, then the em- 
ployer is not required to pay. if the non-productive time is the result of a decision, 
made freely by the worker and without coercion by the employer, the required wage 
rate need not be paid unless it is payment under a required benefit plan — for exam- 
ple, paid vacation or sick leave. 

Full-time workers must be paid the full amount of the required wage rate and 
part-time workers must be paid for at least the number of hours indicated on the 
petition for a nonimmigrant worker filed with USCIS (1-129) and referenced on the 
LCA. If the 1-129 indicates a range of hours, the worker must be paid for the aver- 
age number of hours normally worked. 

The employer’s wage obligation ceases only after a bona fide termination of em- 
ployment. Once such termination takes place, the employer is required to notify 
USCIS that the employment relationship is canceled. A worker may not be termi- 
nated and then re-hired under the same petition. The employer is liable for the rea- 
sonable costs of the return transportation for the H-IB worker if the employer pre- 
maturely terminates the employment. 

“Wages” are specifically defined in the regulations. The required wage must be 
paid to the worker, cash in hand, free and clear, when due, and no less often than 
monthly. Deductions which reduce the worker’s wage to below the required wage 
rate may be taken only if they are required by law (i.e. taxes), are reasonable/cus- 
tomary (i.e. insurance, savings, or retirement) or are authorized by a collective bar- 
gaining agreement. The deductions must be voluntarily authorized in writing by the 
worker, and be principally for the benefit of the worker. They may not exceed the 
fair market value or actual cost of a provided benefit (lodging, transportation, goods, 
for example) or the garnishment limits. Deductions may not be taken to recoup an 
employer’s business expense, as a penalty for early cessation of employment, to re- 
cover the USCIS petition filing fees, to cover any additional costs incurred in the 
petition process or to recover the $500 Anti-Fraud Fee. 

An H-IB worker may not be assessed a penalty if he or she ceases employment 
with the employer before the contract period ends. The employer may, however, seek 
liquidated damages from the H-IB worker to recoup damages caused by the work- 
er’s early departure. The employer may not withhold the last paycheck of the H- 
IB worker to recover the liquidated damages. 

H-IB Dependent or Willful Violator employers are prohibited from terminating a 
U.S. worker in an equivalent position 90 days before and after the filing of the H- 
IB petition. In addition, if an H-IB Dependent or Willful Violator employer intends 
to place the H-IB worker with a secondary employer, then the H-IB employer must 
inquire from the secondary employer whether the secondary employer has termi- 
nated, or intends to terminate, a U.S. worker from an essentially equivalent job 90 
days before or after the placement of the H-IB worker. 

As I have noted, an H-IB Dependent or Willful Violator employer has additional 
responsibilities dealing with recruitment and hiring. The H-IB Dependent or Willful 
Violator employer must take good faith steps to recruit U.S. workers before an LCA 
or petition is filed. The recruitment must be done using “industry wide” standards; 
i.e. recruitment standards common or prevailing in the industry. An employer’s re- 
cruitment methods must include, at a minimum, internal and external recruitment 
and at least some active recruitment. If a better or equally qualified U.S. worker 
applies for the job, then the employer must offer the job to the U.S. worker. 

The additional provisions for H-IB Dependent or Willful Violator employers do not 
apply to “exempt” H-IB workers. An H-IB worker may be considered an “exempt” 
worker if he or she makes at least $60,000 a year; or has the equivalent of a mas- 
ter’s degree or higher in a specialty related to the H-IB employment. 

Finally, no employer may retaliate against any current, former, or prospective 
worker for asserting H-IB rights or cooperating in H-IB enforcement. This anti-dis- 
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crimination requirement includes intimidation, threats, restraint, coercion, black- 
listing, discharge or any other form of discrimination. 

V. RECORDS 

The employer must make the LCA and supporting documentation available to the 
public within one working day of the filing. A public access file must be available 
to anyone who requests it. It must be maintained at the employer’s principal place 
of business in the U.S., or at the place of employment. The access file must include, 
for example, the LCA, wage rate documentation, actual wage system, and the sum- 
mary of employee benefits. 

In addition to the information which must be available in the public access file, 
during a WHD investigation the agency may require for inspection a complete peti- 
tion package, payroll and basic records, such as name, address, social security num- 
ber, occupation of workers, benefit plans, and a record of dependency determination. 

VI. ENFORCEMENT 

WHD has the following four types of H-IB enforcement authority (the latter two 
were added to the INA in 2005 and were similar to authority that had sunset in 
2003): 

Aggrieved Party 

The WHD may conduct an investigation pursuant to a complaint received from 
an aggrieved party, if there is reasonable cause to believe a violation occurred. An 
aggrieved party is a person or entity whose operations or interests are adversely af- 
fected by the employer’s alleged non-compliance with the LCA. Also, the WHD has 
consistently defined an aggrieved party to include the State Department. In order 
for WHD to accept the complaint, the aggrieved party must allege a violation of the 
H-IB program that occurred within 12 months of the complaint. When WHD re- 
ceives a complaint from an aggrieved party indicating a violation of the H-IB pro- 
gram, which occurred within 12 months of the alleged violation, an investigation 
must be conducted and a determination issued. All investigations prior to April 2006 
were conducted pursuant to this enforcement authority. 

Willful Violator 

The WHD may reinvestigate an employer that previously has been determined by 
the Labor Department to have committed a willful failure to meet a condition speci- 
fied on the LCA or willfully misrepresented a material fact in the LCA within the 
last five years. WHD maintains a list of these willful violators, available on the 
WHD Web page located at http: II www.dol.gov ! esa! regs! compliance Iwhdl 
FactSheet62 1 whcifs62S.htm. In FY2006, WHD will conduct investigations under this 
authority for the first time. It is important to note that most employers that have 
committed a willful violation were subject to a civil monetary penalty (CMP) and 
debarment. It has been WHD’s experience that in many instances these employers 
are no longer in business, making it difficult to utilize this authority. 

Credible Source 

The WHD may conduct an investigation based on credible information from a 
known source, if the information provides reasonable cause to believe that the em- 
ployer has willfully failed to meet certain LCA conditions, has engaged in a pattern 
or practice of failures to meet such conditions, or has committed a substantial fail- 
ure to meet such conditions that affects multiple workers. This information must 
be received within 12 months after the date of the alleged violation. This use of this 
authority, however, has two explicit statutory limitations; specifically the informa- 
tion: 

(1) Must originate from a source other than an employee of the Department of 
Labor or be “lawfully obtained by the Secretary of Labor in the course of 
lawfully conducting another Department of Labor investigation under this 
Act (INA) or any other Act;” and 

(2) May not include information submitted by the employer to DOL or DHS as 
part of the H-IB process. 

Secretary’s Certification 

The WHD may initiate an investigation if the Secretary of Labor personally cer- 
tifies that there is reasonable cause to believe that a violation has occurred and per- 
sonally approves commencement of an investigation. This authority may be exer- 
cised only for reasons other than completeness of the LCA and obvious inaccuracies 
by the employer. 
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VII. DETERMINATION OF FINDINGS 

When the investigation is complete, WHD issues a determination letter offering 
the employer and interested parties an opportunity to appeal the findings. The em- 
ployer or interested party has 15 days from the date of the letter to appeal the de- 
termination and request an administrative hearing. The violations cited may include 
a misrepresentation of a material fact, a failure to meet an LCA condition, or a fail- 
ure to comply with the regulations. There are 16 separate violations listed in the 
regulations at 20 CFR 655.805(a), which are classified by the WHD as a simple fail- 
ure, a substantial failure, or a willful failure. The level of gravity of the violation 
affects whether CMPs will be assessed and their amount, and whether the employer 
may be debarred and for how long. 

The H-IB Visa Reform Act of 2004 amended the law to preclude the WHD from 
finding a violation for a “technical” or “procedural” failure, if there was a good faith 
attempt to comply, the employer corrects the failure within 10 business days after 
DOL or another enforcement agency has explained the failure, and there is no pat- 
tern or practice of willful violations. WHD will carefully evaluate the employer’s in- 
tent to comply when making decisions concerning this defense. It is important that 
an employer realize that immediate correction of the violation is the most important 
factor to this defense. 

The H-IB Visa Reform Act of 2004 also provided that an employer found to have 
violated the prevailing wage requirements during the course of an investigation will 
not be assessed fines or penalties if the employer can establish that the manner in 
which the wage was calculated was consistent with industry standards and prac- 
tices. 

If a violation is found hy WHD, then the employer will be required to remedy the 
violation. Remedies may include the payment of back wages or fringe benefits, the 
assessment of CMPs, a recommendation to USCIS that the employer be debarred, 
and other actions deemed appropriate to achieve compliance with the H-IB program 
requirements. 

The determination letter issued by WHD will list both the specific violations and 
the remedies for those violations. Employers must abide by the determined remedy 
and comply with H-IB provisions in the future. 

VIII. DIRECTED ENFORCEMENT AUTHORITY 

As mentioned above, WHD has four distinct and limited enforcement authorities: 
aggrieved party, willful violator, credible source, and the Secretary’s certification. 
This is the only program WHD administers and enforces that has such restrictions 
on its enforcement authority. 

Prior to April 2006, WHD’s H-IB enforcement was essentially a complaint-based 
program. Previously, WHD did not have a specific program to reinvestigate past 
willful violators. Our experience showed that, of the few employers that were found 
to be willful violators, many chose to go out of business subsequent to their debar- 
ment (approximately 50% in FY 2006), and thus, could not be reinvestigated. The 
current list of willful violators is approximately 50 employers nationwide. In April 
2006, as acknowledged by the GAO report, WHD began the process of randomly re- 
investigating willful violators. 

As noted above, the credible information source investigation (added to the INA 
in 2005) relies on someone other than a DOL/ETA or DHS employee coming forward 
with information suggesting that an employer has committed a willful failure, a pat- 
tern or practice of failures, or has substantially failed to meet a condition of the 
LCA which affects multiple workers. To date, no person has been able to present 
enough information to warrant opening an investigation under this authority. 

Finally, the Secretary’s authority (added to the INA in 2005) requires the Sec- 
retary to personally certify that she believes reasonable cause exists for an inves- 
tigation. Again, the authority is limited to cases that involve violations other than 
incompleteness or obvious inaccuracies by the employer. This authority has never 
been exercised. 

GAO suggests that Congress consider (1) eliminating the restriction on using ap- 
plication and petition information submitted by employers as the basis for initiating 
an investigation, and (2) directing Homeland Security to provide Labor with infor- 
mation received during its adjudication process that may indicate an employer is not 
fulfilling its H-IB responsibilities. We believe that these changes would increase 
WHD’s enforcement ability, but we defer to DHS as to whether it is necessary or 
appropriate statutorily to direct DHS to provide this information to DOL. Although 
we support GAO’s recommendations, it should be recognized that GAO’s suggestions 
would maintain the current four distinct, yet limited, enforcement authority provi- 
sions. Congress may want to consider instead, replacing this complex mixture of en- 
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forcement authorities with a broad grant of authority similar to that found in the 
FLSA. The FLSA authorizes the WHD to “investigate such facts, conditions, prac- 
tices or matters as . . . necessary or appropriate to determine whether” a violation 
has occurred. 


IX. ANTI-FRAUD FEE 

As previously mentioned, the anti-fraud fee is $500 per petition. The $500 is di- 
vided equally between DOL, DHS, and DOS. WHD’s portion of this fee totals ap- 
proximately $30 million annually. However, the statute limits DOL use of this 
money only to enforcement of INA Section 212(n) (describing H-IB). Without unre- 
stricted investigative authority, the Department estimates that it will continue to 
spend approximately $4.0 million annually for H-IB enforcement. If Congress 
changes the statute to include broader H-IB investigative authority, it would be rea- 
sonable to expect WHD to significantly increase current H-IB enforcement activi- 
ties. 

WHD takes very seriously its responsibility to enforce the H-IB program’s re- 
quirements. Over the last three years, WHD averaged between 130 and 170 com- 
pleted H-IB cases per year. Approximately 75 percent of all complaints resulted in 
a violation. In FY 2005 alone, WHD collected over $3.3 million for more than 500 
workers. Among the violations found in FY2005, there were 20 in which the agency 
determined that an employer misrepresented a material fact. 

As for how WHD spends these funds, WHD determines the amount to offset with 
H-IB funds each quarter based on the percentage of H-IB enforcement time com- 
pared to total enforcement time. For example, if 2 percent of enforcement time is 
H-IB related during the first quarter, then WHD offsets 2 percent of our obligations 
from the first quarter with H-IB funds. 

Recently, WHD increased its H-IB compliance assistance and educational activi- 
ties. It currently is conducting a nationwide H-IB training program for WHD inves- 
tigators and managers, as well as attorneys in the Office of the Solicitor. The train- 
ing will result in greater enforcement, heightened awareness of fraud and an in- 
crease in H-IB compliance assistance activity, all of which should result in addi- 
tional complaints for WHD to investigate and incidences of fraud to report to other 
authorities. In preparation for this training, WHD recently released on its Website 
26 H-IB Fact Sheets, which are part of the larger compliance assistance program. 
The program includes the recently issued H-IB chapter for WHD’s Field Operations 
Handbook, H-IB worker rights cards, a PowerPoint presentation, seminars to the 
public, and a series of H-IB press releases. In addition, WHD is an active member 
of the Immigration Benefit Fraud Working Group, which includes other Federal de- 
partments, such as the DOS and DHS. 

Even if Congress were to expand WHD’s H-IB enforcement authority as GAO rec- 
ommends, given current statutory language limiting the use of the funds solely to 
H-IB enforcement, we would expect a surplus of H-IB fee money. The Department 
believes a modification in INA Section 286(v)(2)(C) would provide greater flexibility 
to fully utilize the anti-fraud money. Such a change in the statutory language would 
help to supplement overall enforcement activity to further combat fraud and protect 
American workers. The effect of the language that the Department proposes, along 
with similar improvements to the fraud fee provision proposed by DOS and DHS 
with respect to their shares of the fraud fee, would maintain a strong and viable 
H-IB enforcement and compliance assistance program while, at the same time, 
strengthening enforcement programs and activities that focus on low-wage indus- 
tries likely to employ foreign workers. 

Mr. Chairman, that concludes my statement and I will be pleased to respond to 
questions from the Members of the Subcommittee. 

Mr. Hostettler. Mr. Miano, am I pronouncing that correctly? 
Mr. Miano. Yes, you are. 

TESTIMONY OF JOHN M. MIANO, DIRECTOR, 
PROGRAMMERS GUILD 

Mr. Miano. Thank you, Mr. Chairman and Members of the Com- 
mittee. 

I have heen following the H-IB visa program closely for 12 years 
now, and what has struck me the most over these years is how lit- 
tle protection is given to U.S. workers and how little has heen done 
to fix the problems. 
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The only real protection for U.S. workers in the H-IB program 
is the annual quota. The quota serves the important function of 
limiting the amount of damage the H-IB program can cause U.S. 
workers. 

These are some of the problems that I see with the H-IB visa 
program. The most odious of these is the use of H-IB workers to 
directly replace U.S. workers, often with employers requiring U.S. 
workers to train their foreign replacements to collect severance. 
This Committee passed a bill in 1978 to ban this practice. Unfortu- 
nately, the provision appeared before it came to the floor for a vote. 

Employers replacing third parties have no liability whatsoever 
under the law, so the practice continues. The prevailing wage re- 
quirements in the H-IB program is simply ineffective. There is no 
way the prevailing wage requirements can protect U.S. workers 
when employers are allowed to use wage claims that do not reflect 
the actual prevailing wage in the industry. 

There is poor data collection, sharing and reporting. We have no 
idea how many H-IB workers are in the country, what they are 
doing or even how many H-IB visas are being approved each year. 

There is no active monitoring of the H-IB program. There is no 
mechanism of auditing or following up on suspicious activity, and 
there is no limit to the number of H-IB visas a single employer 
may have. In the computer industry the majority of H-IB visas are 
going to contract labor companies or body shops. Instead of filling 
jobs where Americans cannot be found, these workers are in direct 
competition with U.S. workers for actual employment. 

However, the biggest problem with the H-IB program is that it 
has been designed to inhibit enforcement the bizarre restrictions 
imposed upon the Department of Labor that I have noted in my 
written statement, ensure the law cannot be enforced. Quite sim- 
ply, the Department of Labor has an impossible task. 

However, even where the Department of Labor has the power to 
investigate, they do not seem to be eager to do so. Recently I sub- 
mitted a complaint against one of the largest users of H-IB visas, 
alleging that it was not complying with a requirement to recruit 
U.S. workers in good faith. As evidence of this, I submitted 130 job 
postings from the company that stated only H-IB workers could 
apply or that they preferred H-IB workers. 

Department of Labor’s response to this complaint was that they 
could not investigate, because this was insufficient evidence of a 
violation. If 130 job postings telling U.S. workers not to apply is in- 
sufficient evidence to investigate whether a company is not meeting 
the good faith recruitment requirement, what is? 

For a number of the largest H- IB-dependent employers, I can 
find no evidence of them recruiting in the U.S. whatever. I cannot 
even imagine what kind of evidence the Department of Labor 
would require in order to investigate one of these companies. 

Over the past year, I have seen a dramatic change in the way 
employers approach the H-IB program. Abuse that used to go on 
behind the scenes now takes place out in the open. Apparently 
word has gotten out that there is no H-IB enforcement. 

For example, people in the computer industry have always 
known that there are companies that simply do not hire Americans 
for technical positions, and that these companies rely entirely on 
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visa programs for staffing. However, this practice used to take 
place mainly under the table. 

In previous years I never found more than a small number of ads 
asking only for H-IB workers where the employers slipped up and 
documented their illicit recruiting practices. In the past 6 weeks, 
I have found over 1,500 ads requesting H-IB workers only from 
350 employers. 

There are now Web sites that are virtually visa bazaars; compa- 
nies don’t advertise jobs, they advertise visas. The H-IB program 
allows people to start a company in their basement and import H- 
IB workers. The 2003 LCA data contains a few of these cottage in- 
dustry H-IB operations, while the 2005 data shows many of them 
up and running. 

In addition, this year I have found a large number of H-IB em- 
ployers that have never filed an LCA before, so the practice clearly 
is growing. I suspect that many of these basement visa operations 
are simply selling visas, and that the H-IB workers disappear once 
they arrive in the U.S. 

Having examined the available data on the H-IB visa program 
very closely, and seeing the absurdities that it contains, I am not 
surprised at all that the annual quota is being consumed before the 
start of the fiscal year. With the current state of enforcement, the 
quota is all that stands between the H-IB program and total chaos. 

I have included a number of recommendations in my written 
statement, and I would be happy to answer any questions. Thank 
you. 

Mr. Hostettler. Thank you, Mr. Miano. 

[The prepared statement of Mr. Miano follows:] 
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Prepared Statement of John Miano 


Testimony of John Miano 
Immigration and Claims Subcommittee of the 
House Judiciary Committee 


“Is the Department of Labor 
Doing Enough to Protect U.S. Workers?” 

June 22, 2006 


Summary 

The only real protection for U.S. workers that exists in the H-IB visa program is the 
annual quota. The quota provides the marginal protection of limiting the amount of 
damage the H-IB program can cause to the U.S. workforce. 

The most significant reason U.S. Workers have little protection from H-IB abuse is the 
structure H-IB program itself 

1 . Restrictions on enforcement 

2. Poor collecting, reporting and sharing of data. 

3. The business importing and contracting out H-IB guest workers. 

4. Many practices that reasonable people would consider abusive are permitted 
under the law. 

H-IB employers have learned they have little risk of engaging in abuses practices and 
apparently no longer see need to conceal them. 

Restrictions on Enforcement 

The statutes governing the H-IB program include bizarre restrictions on the Department 
of Labor that are intended to ensure the law does not get enforced. These include: 

• 8U.S.C. § 1 1 82 (n)(l)(G)(ii) Limits the approval process for Labor Condition 
Applications to Checking the form is filled out. 

• 8 U.S.C. § 1 1 82 (n)(2)(G)(i) Requires the personal approval of the Secretary of Labor 
to launch an investigation. 

• 8 U.S.C. § 1182 (n)(2)(G)(iii) Prohibits investigations when the source of information 
is an employee of the Department of Labor. 

• 8 U.S.C. § 1 1 82 (n)(2)(G)(vii) Limits the sections that may be investigated. 

As the system is set up now, the H-IB program relies entirely upon the H-IB workers 
themselves to complain about violations of the law. The statutes should state something 
to the effect, “The Department of Labor has the authority to enforce all provisions of the 
H-IB program.” 

Data issues 

The state of data collection and reporting in the H-IB program is such that the most basic 
questions about the program cannot be answered: 

• How many new H-IB visas are approved each year? 
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• How many H-IB workers are in the country? 

• What companies are employing H-IB workers and how many workers does each 
have? 

The answer is, “No one knows.” 

With regard to the first question, the problem is a lack of data sharing. Presumably, 
USCIS has this information but it refuses to share or make public its data on visas 
actually issued. 1 urge Congress to make the data related to H-IB applications available 
in the same manner as the Labor Condition Application (LCA) data is now. 

As to the number of H-IB workers in the county, there is simply no way to know under 
the current system. Once someone enters the country on an H-IB visa, the paper trail 
effectively ends. There is no requirement that employers file an annual report on the 
status of their H-IB guest workers. The H-IB disclosure data makes me suspect (see 
below) that a substantial number of people come to the U.S. on H-IB visas and simply 
disappear, not actually working for the company that sponsors them. 

T find it disturbing that the Senate has passed legislation (Comprehensive Immigration 
Reform Act of 2006) to increase the size of the H-IB program when the Senate has no 
idea how large the program is already. This Senate bill is claimed to increase the annual 
number of H-IB visa from 65,000 to 1 15,000 when the current annual figure is probably 
close to 100,000 already. I estimate the Senate bill will immediately raise the H-IB 
numbers to about 175,000 and contains two provisions that will effectively remove all 
limits in the near future. 

While I am on the topic of the Senate bill, I point out that it contains no reforms 
whatsoever to the H-IB program. It just makes the numbers bigger. This is particularly 
ironic considering this legislation is being billed as, not just “Immigration Reform” but 
rather, “Comprehensive Immigration Reform”. 

The H-1B Business 

One unintended result of the H-IB program was the creation of the business of importing 
workers on H-IB visas (“H-IB Bodyshops”). In theory, the H-IB program is supposed to 
fill jobs where employers cannot find U.S. workers. In practice what has been created is a 
system of companies that simply import guest workers. Such companies may contract out 
guest workers to other companies; they may serve simply as “paper” employers as shown 
in many job postings; or they may simply serve as a conduit for illegal immigration. The 
H-IB program is set up so that nearly anyone can set up a corporation in their basement 
and start sponsoring guest workers. 

As long as companies can place their guest workers with other companies it is impossible 
to have such a visa program operate rationally. Such subcontracting arrangements make it 
impracticable to: 

• Protect the U.S. workers at companies that contract for foreign labor through third 
parties. 

• Monitor where H-IB workers are or whether they are working at all. 

Most importantly, this system of contract labor puts H-IB guest workers in direct 
competition with U.S. workers for jobs. 


- 2 - 
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The LCA disclosure data suggests that contract labor suppliers import the vast majority 
of H-IB computer professionals (over 2/3rds). The percentage of H-IB workers actually 
going to U.S. “high-tech” companies appears to be very small. 

The use of contract labor is widespread in the computer industry. One change that has 
taken place over recent years is that very few companies now advertise for contract labor 
directly. Instead they employ “preferred vendor lists” to announce openings for contract 
labor. Companies that restrict their preferred vendors lists to “H-IB Bodyshops” 
effectively exclude U.S. workers from their positions. 

The Need for Auditing 

There is no effective way to monitor any program like H-IB without auditing. There 
needs to be a mechanism in place that allows the organization in charge of enforcement 
of the H-IB program to examine data, note patterns of suspicious activity, and conduct 
audits. 

Sources of Information on Abuse 

For those of us who follow the computer industry closely, it is not hard to find evidence 
of H-IB abuse. Signs of such abuse can be found: 

• In Job Advertisements 

• On Discussion boards for H-IB workers. 

• In the U.S. and foreign press 

• The H-lBDisclosure Data 

• And the in the daily lives of computer professionals. 

The types of abuse one encounters include: 

• Direct Displacement of U.S. workers by foreign guest workers. 

• “Benching” - Non-payment of wages during times of inactivity. 

• False information on Labor Condition Applications 

• Not paying wages according to labor certification 

• Employers discriminating against U.S. workers. 

• H-IB dependent employers not making a good faith effort to recruit U.S. workers 

• Wages below the actual prevailing wage on labor certifications 

• Low wages 

I would like to direct your attention to some specific information that suggests violations 
of the law and warrants possible investigation, yet never gets acted upon. 

Statements of H-1B Workers Themselves 

The best place to get an idea of the types of violations going on in the H-IB program is to 
examine the discussion boards for H-IB workers. There are many of them on the Internet, 
including USENET and Yahoo! Here are some extracts all taken from the discussion 
forum atboards.immigrationportal.com and yahoo.com 
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The old company has done lot of things against law. . like 
not paying employees during bench, transferring technical 
approved labor to marketing people etc etc. ! ! 

My girl friend came to US in June, 2001 through a software 
company on HI visa. Soon after she reached here, that 
company told her they can't pay her until they find a 
clienfiproject for her. They even refused to pay bench 
salary... 

The employer seems to be selling off pre-approved LC to 
people and making money out of it. They earned good 
enough money out my work on client projects and had no 
problem then. Also, he kept me on bench w/o any pay for 
almost a month which 1 know is not legal... 

I got married on 25th Jan. What concerns me is that during 
2002 1 was on bench for 4 months and my W2's show less 
salary than what is projected in LCA. 

I am planning to quit my employer 3 months after my 1-485 
approval i.e in July 2005 and join a new company. The 
reason is that I would be coming on bench in July and my 
employer pays me half salary on bench. So 1 hope this 
reason would be sufficient enough to leave my employer to 
justify 5 yrs down the line when I go for US citizenship, 

I may try to transfer my HIB after 1 get few pay stubs from 
them. But, there was an agreement that 1 may have to work 
for them for couple of years. Can 1 show the reason, that 
my employer didn't pay for bench period , so I am 
transfering my HIB? 

I have been taken for a ride by a company called everest 
consulting located in NJ. they owe me some salary for 
benchtime and some more for when 1 was on project. Apart 
from this they have also encashed a bank gurantee of 
100000(1 lakh INK.) that they took from me in case i leave 
before one year. 

I am Ajay from delhi, I got the offer for USA Based 
Company for HIB, they want Rs. 65,000 RS for deposit 
which supposed to re-fund. 

Such comments are typical rather than exceptional. It took me 15 minutes to find these. I 
stopped when 1 had a full page worth. 
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Displacement of U.S. Workers 

This is an example from the U.S. media. U.S. Workers at Bank of American have to train 
their foreign replacements in order to collect severance pay, David Lazarus, “BofA: Train 
your replacement, or no severance pay for you”, San Francisco Chronicle, June 9, 2006, 
p. D-1 . The companies involved were Tata and Tnfosys, two of the largest users of H-IB 
visas. 

I assume that Congress did not intended for situations like this to occur. Are the non- 
displacement provisions of 8 U.S.C. § 1182 (n)(2)(E) being complied with in a situation 
like this? If so, what means are being used to circumvent them? 

Currently, H-IB dependent employer supplying contract labor must inquire whether the 
labor will displace U.S. workers and must have no knowledge that the contract labor will 
displace U.S. workers. The current non-displacement provisions are useless as a practical 
matter. First of all they only apply to H- IB-dependent employers. Most importantly, the 
system of protection is backwards. In contract labor situations, the statute places the 
burden of the marginal protections with the supplier of H-IB labor rather than the 
employer of the displaced workers. The employer is the party most likely to be aware of 
and able to prevent the displacement of U.S. workers, so much so that in nearly all cases I 
am aware of, the employer required the displaced U.S. workers to train their guest worker 
replacements in order to collect severance pay. Finally, the statute promotes willful 
ignorance. There is no penalty for an employer that gives a false response to the required 
inquiry. 

Although I am aware of many cases where H-IB workers have displaced U.S. workers, 1 
know of no case where an enforcement action has been brought under this provision. 
Should such an action be brought, I suspect that the parties involved will claim that U.S. 
workers were not displaced but rather there was some form of an “outsourcing” 
arrangement. 

H-1B Wages 

1 have addressed the problem of the prevailing wage system for H-IB workers previously 
so I will only mention it here again briefly. Employer prevailing wage claims on LCAs 
are extemely low compared to the wages actually paid to U.S. workers. The wages to be 
paid to H-IB workers on LCA are also extremely low compared to U. S. wages. 

Those are just the overall wages for H-IB workers. In many cases the wages being 
reported on LCAs are simply ludicrous (e.g. $21,000 for a computer programmer in 
Beverly Hills). 

My examination of wages has been limited to those in computer programming 
occupations. EE Times did a similar analysis for wages of H-IB engineers and got with 
similar results, Roman, David, “H-IB pay drags down all salaries”, EE Times, June 19, 
2006. 

In the prevailing wage area. Congress has made enforcement of the law impossible. This 
is not only due to the restrictions placed on the DoL but also the wide latitude given to 
employers. By allowing employers to choose the prevailing wage using nearly any 
source, in most cases it is impossible to verify whether the prevailing wage claim is even 
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the published value because the DoL may not have access to the source of the prevailing 
wage claim. Even when the wage source is available, in most cases I have examined 
using non-government sources for the prevailing wage, it is impracticable to tell what job 
classification the employer actually used to make claim. 

Are H-1B workers employed at the location or in the occupation 
they are certified for? 

Here is an example of how the data in the H-IB LCA disclosure data suggests suspicious 
behavior in the H-IB program. Table I ranks cities by the number of LCAs for computer 
programming workers that specify them as the work location. 


.nk 

City 

LCAs 

1 

New York, NY 

5,632 

2 

San Jose, CA 

2,297 

3 

Edison, NJ 

2,276 

4 

Houston, TX 

2,157 

5 

Atlanta, GA 

2,087 

6 

Redmond, WA 

2,044 

7 

Chicago, IL 

1,944 

8 

Dallas, TX 

1,713 

9 

Irving, TX 

1,513 

10 

Newark, NJ 

1,477 

11 

Santa Clara, CA 

1,393 

12 

Iselin, NJ 

1,223 

13 

Jersey City, NJ 

1,169 

14 

Los Angeles, CA 

1,145 

15 

San Diego, CA 

1,128 

16 

San Francisco, CA 

1,053 

17 

Boston, MA 

1,020 

18 

Reston, VA 

981 

19 

Austin, TX 

951 

20 

Fremont, CA 

950 


Table 1. LCAs for Computer Proj;rammiti)» Workers by Work Location, FY 2005 

New York, the nation’s largest city is not surprisingly at the top. San Jose, in Silicon 
Valley, is not a surprising second. However, more LCAs were filed with the work 
location Edison NJ (pop. 97,687), Iselin NJ (pop. 16,698), Newark NJ (pop. 273,546), 
and Jersey City NJ (pop. 240,055) than for Los Angeles CA (pop. 3,694,820) 

Let me take this analysis to the next step. Since the data for actual H-IB visas issued is 
not available, I present a qualitative (as opposed to quantitative) analysis of what is 
happening in NJ. 

According to the H-IB disclosure data, 7,500 LCAs were filed for computer 
programming occupations that specified NJ as the work location in FY 2003. On average, 
there are about 3 LCAs for each H-IB visa. That ratio suggests that these LCAs translate 
into about 2,500 H-IB programmers coming to NJ. 

Jn contrast, during the three-year period from 2002 to 2005 New Jersey gained a total of 
1,830 computer programming and mathematical jobs according to the BLS. (From the 
LCA disclosure data alone, one cannot tell if or when a particular LCA got translated into 
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a visa. Therefore, I have used a three-year window because we can be certain that any 
visas resulting from LCAs filed in FY 2003 would fall within it.) Using the most 
conservative of qualitative comparisons, there are simply more H-IB programmers 
coming to NJ than there are jobs. 

The number of LCAs for computer programmers in New Jersey for FY 2004 and FY 
2005 were 12,800 and 15,700 (about 9,000 more workers). If the actual data for H-IB 
visas were available, it is likely we would find that there are 4 to 5 H-IB programmers 
who are supposed to be in NJ for every new programming job. 

I have to conclude that many H-IB NJ programmers are either not working in NJ or they 
are not worldng as programmers. We have documented cases of shell employers that 
were simply selling H-IB visas to foreign workers so they could get into the country and 
disappear, see for example Martin, John P., “Feds seize millions from man held in illegal 
immigrant scheme”, Newark Star-Ledger, Jan. 14, 2006, p. 1. 

New Jersey is not unique in having such a high LCA to jobs ratio. The LCA disclosure 
data suggests several states, including California, Illinois, Maine, George, and New York, 
have more H-IB programmers coming in than there are new programming jobs. Several 
states have an influx of H-IB programmers while they are actually losing programming 
jobs. 

Multiple Employers at the Same Address 

Here is another example of something that raises suspicion within the LCA disclosure 
data. One frequently finds multiple employers using the same address. To illustrate, at 
402 Main St. Suite 100 in Metuchen NJ there are two employers that have filed LCAs for 
19 “Programmer/ Analysts” in FY 2005 

• This is the address of The UPS Store # 4260 

Eleven employers, all located at 200 Centennial Ave., Suite 200, Piscataway NJ, 
collectively filed over 250 LCAs in FY 2005 

• This is the address of a branch of Regus Virtual Offices (www.regus.com). 

Obviously there are no H-IB workers working at these locations. So where are they? 

These are not isolated examples. There are many more in NJ alone and I have found 
similar arrangements all over the country. 

Employers Operating Out of Residences 

From the LCA disclosure data one can find many H-IB employers operating out of 
residences. 
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This apartment complex in Bloomfield NJ houses a company that filed LCAs for 8 
computer programmers. 



This condominium complex in Montvale NJ houses two companies that filed LCAs for 5 
computer professionals. 
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This building is the apartment complex is known as “The Towers” in Passaic NJ. It 
houses an employer that filed LCAs for 8 computer programmers. 



For all of these “employers”, one has to wonder how many H-IB visas they actually got 
and where the workers actually are. 

Job Advertisements that Suggest Abuse 

For this example, I rely on a job posting from DICE.COM (id # 10121605, April 26, 
2006). The job title is “Fll-B Trf., Immediate Green Card at no cost (90/10 Billing Split)” 
Thejob description states: 

Either you have a project in hand or you find your own 
project and take home 90% of your billing rate you want 
our Sales team to secure a project for you then you take 
home 80% of billing. We will sponsor Fll , FIl Transfer or 
Greencard processing. We also offer great benefits. 

The 90/10 - 80/20 split arrangement is common in postings soliciting H-IB workers. The 
large number of postings stating such an arrangement suggests many H-IB workers: 

1 . Are not being paid according to labor certification. 

2. Have no real employment unless they find it themselves. 

3. Have an “employer” on paper only. 

4. Are not paid when the H-IB worker is not actively billing. 

In this case, the posting excludes U.S. workers. Sometimes these postings will include 
citizens and permanent residents in their eligibility lists to avoid charges of 
discrimination. However, even with such inclusive language, postings with this type of 
split arrangement are clearly intended only for H-IB workers because U.S. workers who 
secure their own projects have no need for an “employer” to take 10% of the billing rate. 
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“Job” Advertisements for visas 


Below are some frames from animated “job” advertisements. They give every appearance 
of being advertisements for visas rather than for jobs. 



National 

Computer 

Systems 
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This is the complete text from a job posting from the same site. Again, the advertisement 
is for visas and “green cards” rather than for work and it gives a split arrangement for 
pay. The “job” advertisement specifies no job requirements other than “experienced IT 
Consultants”. The lack of skill requirements is typical in H-IB job ads and is in stark 
contrast to the extensive laundry list of job requirements that is customary for U.S. IT 
workers to overcome to get a job. 

Keep 90% of hill rate for Hlh transfers. {Company Name} Inc is a fastest growing 
product development and IT Consulting firm with offices in Sunnyvale, California and 
Wilmington, Delware. 

• We are constantly looking for experienced IT Consultants. 

• HIB Transfers/ H4/U/L2/B] 

• Get 90% Billing (If you are on project and join our company! with project) 

• Get 80% Billing (If you want our Marketing team to find a project for you) 

• Sponsor your H I , HI Transfer and Greencard in EB2 

• Immediate start on Green Card (PERM) Processing from California/Delaware 's 
office. 

• Excellent Marketing/sales Team 

• Placements at Top-Notch Fortune 500 Companies 

• Training/ A ccommodation 

• We also offer great benefits 

• 100% Placement 

• No Contract & No Bond 

• Training: Both Weekend and Weekdays classes available. 

• Assistance in resume preparation 

• Assistance in Interview preparation. 

• Plea.se call us to discuss ahtuit the opportunity as well as the 

• Immigration process in detail. You can reach us anytime @ {Telephone Numbers} 
Students/OPT: 

. Get FREE TRAINING. FREE ACCOMODA TION FREE HIB 

• PROCESSING. 

• We train you in ERR Business Analyst/ Data warehousing fileds. 

• 100% Placement 

• Excellent Marketing. sales Team 

• Placements at Top-Notch Fortune 500 Companies 

• We also offer g-eat benefits 

• Training: Both Weekend and Weekdays cla.s.ses available. 

• Assistance in resume preparation 

• Assistance in Interview preparation. 

• We pay excellent Salary. 

• Immediate start on Green Card (PERM) Proce.ssing 

• Please call us to discuss about the opportunity as welt as the immigration process 
in detail. You can reach us anytime (a) {Telephone Number. s} 

An important feature in this job posting that is extremely common in visa-only 
advertisements is the inclusion of training as part of the package. Considering that 
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employers say they need H-IB workers because U.S. workers do not have the right sldlls, 
I find it ironic how many H-IB job postings include training programs. 

U.S. Workers Need Not Apply 

While it has always been well known in the computer industry that certain companies 
hired exclusively computer professionals on visas, it was a practice that was generally 
kept hidden. U.S. workers know the big names in the business and do not apply to them. 
The “H-IB only” companies knew that if they actually got an application from a U.S. 
worker it was part of an effort at barristry and the action taken should be well 
documented. 

Occasionally, a company would slip up and set down its visa-only recruitment practices 
in job postings. These companies tended to be small “H-IB body shops”. During the early 
part of this decade the Programmers Guild filed about 2 to 3 discrimination complaints a 
year for this type of violation. 

Recently, the practice of open recruitment of workers on visas has exploded. In the past 
six weeks T have collected over 1,500 advertisements from over 350 employers 
specifying guest workers to the exclusion of U.S. Workers. Here are some examples from 
advertisements that explicitly exclude U.S. workers that have been posted to job boards, 
such as MONSTER and DICE in the past six weeks: 

We are looking for candidates with the following 
background : 

* BS / MS final semester students on OPT 

* Candidates on H1 willing to transfer HI to us 

Title: HIB -From India-Multiple positions 

Job description: We require candidates for HIB from North 

india. 


Requirements: CANDIDATES HOLDING H-IB VISA OR 
LOOKING FOR H-1 VISA REPLY ASAP 

We are currently recruiting Graduates who are on OPT or 
have applied for the same to join and be a part of our 
growing organization. 

Now we are in the process of sponsoring HI Visas for 
those who are currently in India, Malaysia and Singapore 
and who are looking out for career opportunities in the 
United States. 

H4 /OPT AND HI TRANSFERS ONLY 

Job description: We have 5 open HIB positions that we are 
currently recruiting for. 

We are a full time marketing company of HIB & OPT 
Consultants. 
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Job Title: for HI (Visa) : Oracle lOG DBA with RAC and 
Cloning (from India only) 

Looking for consultants who has experience with INDIAN 
Fortune IT Companies 

WeofferHlB services for LI Visa Holders and new HIB 
for the right candidates in India. . . 

I Job Title: JOB COUPLED WITH HI VISA | 

I attribute the sharp rise in visa-only job advertisements to employers realizing that there 
is little enforcement in the H-IB program. 

The DoL’s Handling of Complaints 

Up to now, I have presented evidence of abuse of the H-IB program that goes on out in 
the open for all to see where no action is taken. For this type of evidence, I have to 
conclude that the DoL does not have the power to investigate due to limitations imposed 
by Congress; erroneously believes it does not have to power to investigate; or simply 
does nothing because of institutional inertia. So now I would like to turn to what happens 
when abuse is proactively brought to the attention of the DoL. 

The Programmers Guild has had good success in filing discrimination complaints with 
the Office of Special Counsel for Immigration Related Discrimination, The problem with 
such complaints is that the penalties for violation are insignificant and it is difficult to 
show damages. Specifically, who has been damaged and in what amount when an 
employer has effectively told all U.S. Workers not to apply? 

A new problem has cropped up in that the volume of companies engaging in open 
discrimination against U.S. workers in favor of workers on visas has become so great that 
I believe it exceeds the Office of Special Counsel’s ability to process them. 

Since nearly all of the employers engaging in this open discrimination against U.S. 
workers are H-IB Dependent Employers, I decided to test the efficacy of the “good faith” 
recruitment requirement. I have collected 165 Job posting from iGate Mastech, one of the 
largest users of the H-IB visa program. These are quotes extracted from these job 
postings: 

• We provide GC Sponsorship and we do prefer HIB holders who may be interested in 
working with IGATE." 

• Only looking for H - IB visas and should be willing to transfer 

• Looking for a Strong .Net Developer with the following skill sets, only H- 1 B holder 
apply, and should be willing to transfer H - IB . 

• Only H-ls Apply , and should be willing to transfer H - 1 B 

• Only HI visa transfers - please do not waste your time, we (sic) 

After examining these job postings, my conclusion was the company was not recruiting 
U.S. Workers in good faith. Quite the contrary, their job postings gave every appearance 
that they were actively discouraging U.S. workers from applying. In this particular case I 
had a huge number of examples of discriminatory job postings. 
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On behalf of the Programmers Guild, I filed a complaint with the Wage and Hour 
division, alleging that IGate was not complying with the requirement to require U S. 
workers in “Good Faith”. As evidence, I submitted copies of 130 job postings from the 
company containing statements that would discourage any reasonable U.S. Worker not 
engaged in barristry from applying. 

The response to this complaint from the Wage and Hour Division was, “You have not 
submitted sufficient evidence to show that there has been a violation of the HIB 
regulations we enforce.” 

This experience suggests to me that the Department of Labor is not eager to take on 
investigations of H-IB violations that are brought to its attention, even in the cases where 
it has the power to do so. 

The problem for U.S. workers is even worse when there are no advertisements. There are 
a number of the largest H-IB dependent employers for whom I have never been able to 
find a Job posting on the of the major job boards. I am at a loss as to how the “good faith” 
recruitment requirement can be enforced in cases there is no public evidence of hiring at 
all. Given Labor’s response when there the company’s actions were flagrant and easy to 
document, I cannot imagine action being taken against an H-IB dependent company that 
simply does not advertise jobs in the U.S. 

Conclusion 

Clearly not enough is being done to protect U.S. workers from abuse in the H-IB visa 
program. However, I would like to point out that while the data collected and made 
available on the H-IB program is woefully inadequate to monitor what is going on, the 
data we have for H-IB is better than what is available for other guest worker programs, 
such as L-1. That is saying a lot in this day of national security concerns where, even in 
the H-IB program, there is no tracking of foreign workers once they arrive in the country. 

There are many people selling guest worker programs as a panacea for the national 
security concerns over the number of people who are in this country illegally. The 
inadequate monitoring of the H-IB (and the even worse monitoring of other guest worker 
programs should serve) should call into question the wisdom of such proposals. If we 
cannot tell how many H-IB workers are even in the county, transforming illegal aliens 
into guest workers will not enhance security. Common sense dictates that we get the 
existing guest worker programs under control before we add new ones. So far the calls 
for more guest workers programs have not created a sense of urgency for fixing the ones 
we have now. 

Finally, I point out the need for improved monitoring of other guest workers programs in 
order to protect U.S. workers. We tend to address the H-IB program in isolation from 
other immigration programs but often H-IB is used in conjunction with other programs. 
To illustrate: 

1. In the cases where 1 have seen the direct displacement of U.S. workers by H-IB 
workers, the foreign replacement workers have been on multiple types of visas, 
including L-IB and B-1 (and we are likely to see TN and E-3 added to that list in 
the future). If an H-IB dependent employer uses 2 H-IB workers and 7 L-IB 
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workers to replace 6 U.S. workers, has the non-displacement provision been 
violated? 

2. If an H-IB dependent employer only recruits people with OPT or CPT status with 
the intention of transferring them to H-IB status, has it circumvented the “good 
faith” recruitment requirement of the H-IB program? 

Recommendations 

I make the following recommendations to address U.S. Worker protection issues in the 

H- 1 B program : 

1 . Remove all restrictions on enforcement of the law in the H-IB program. 

2. Prohibit the displacement of U.S. workers by guest workers and make the 
employer, not the guest worker supplier, responsible. 

3 . Reform the prevailing wage system. 

a. Remove the limitations on the LCA approval process. 

b. Require the use of a standard, government-supplied prevailing wage 
source. 

c. Require guest worker wages to be at a percentile higher than the median 
(e.g 65* or 75*) for the occupation and location. 

4. Collect and make better data available on the H-IB program. Specifically: 

a. Make the data on visa applications held by USCTS public as the current 
LCA disclosure data is. 

b. Require annual reports from employers, including an annual fee per visa, 
on wages paid and the status of all guest workers they employ. The annual 
fee should be paid until the employer demonstrates the worker has left the 
country, transferred to another employer or changed immigration status. 

5. Enact similar monitoring and data sharing for other guest worker programs as 
well. 

6. Prohibit the contracting of guest workers to other employers. Employers needing 
guest workers should apply for them themselves and take responsibility for them. 
Guest workers should be restricted to working in facilities controlled by their 
employer of record in the visa process. 

7. Create a private cause of action to allow affected individuals to enforce the law 
when the government refuses to do so. 

8. Limit the number of guest workers an employer may have to a percentage of U.S. 
employees (e.g. 5%). 

9. Institute auditing and spot inspections. 

*** 


15 



54 


Mr. Hostettler. Ms. Avendano. 

TESTIMONY OF ANA AVENDANO, ASSOCIATE GENERAL COUN- 
SEL AND DIRECTOR, IMMIGRANT WORKER PROGRAM, 

AMERICAN FEDERATION OF LABOR-CONGRESS OF INDUS- 
TRIAL ORGANIZATIONS 

Ms. Avendano. Thank you, Mr. Chairman, Members of the Com- 
mittee. On behalf of the 9 million working men and women who 
are members of AFL-CIO-affiliated unions, I would like to thank 
you for the opportunity to speak with you about this critically im- 
portant question: Is the Labor Department doing enough to protect 
U.S. workers? 

As is set out in more detail in my statement, the answer is, un- 
fortunately, a resounding no. We are deeply concerned about the 
DOL’s failure to adequately enforce workplace laws. That failure 
harms all workers in the Nation, and continues to cause downward 
pressure on workplace standards across the country and across the 
economy. 

It is very telling that we heard this morning that the Depart- 
ment of Labor’s failure to enforce the H-IB protections have al- 
lowed employers to pay less than otherwise required by law in at 
least 3,200 jobs in the high-tech industry. 

The Federal Government’s ruling and enforcement of worker pro- 
tections is particularly important in the context of guest worker 
programs; that is, programs that allow employers to import foreign 
workers in temporary status into certain jobs into the economy, 
like the H-IB program and its unskilled worker counterpart, the H- 
2B program. Workers who are imported into our economy under 
those programs are at a great disadvantage, because, by the very 
nature of the programs, those workers rely on their employers not 
only for their jobs, but also for their own immigration status. Ex- 
ploitation of workers in temporary worker programs like the H-IB 
and H-2B and L visa programs is thus made that much more easi- 
er because if workers complain that they are not being paid what 
the law requires, or they are not being paid at all, as is the case 
in many H-IB instances, they not only risk losing their jobs, but 
they also risk either having to leave the country or remain here un- 
lawfully. 

Now, that kind of exploitation harms all workers in our Nation, 
because workers in the industry, H-1, that are covered by the H- 
IB program and the other guest worker programs don’t labor in 
isolation. Temporary foreign workers work alongside their U.S.- 
born counterparts in high-tech industries, and as teachers and en- 
gineers and nurses under H-IB visas, and alongside U.S. -born 
hotel workers, landscapers, service workers under H-2B visas. 

When employers have a system, a legitimatized system, to im- 
port workers, exploitable workers, and thus lower working condi- 
tions for those workers, they are essentially lowering standards for 
all workers in those very important and critical sectors of our econ- 
omy. 

It seems clear that the Federal Government is moving in exactly 
the wrong direction in protecting U.S. workers in this context. In- 
stead of reinforcing mechanisms that would ensure employers don’t 
import foreign workers in order to depress wages and other labor 
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standards, the Government is moving toward a simple attestation 
program, essentially that DOL wants to abandon the small, or at 
least the way it’s exercising it, insignificant role that it has today. 

The labor certification process, fiawed as it is, is the last remain- 
ing protection that U.S. workers have for two important reasons. 
One, it’s designed to make sure that the Government agencies that 
most understand local labor markets actually are the ones that are 
doing the application, so there is technical expertise that again pro- 
vides protection for U.S. workers. 

Most importantly, labor certification, the process acts as a gate- 
keeper to make sure that there are no violations of the system be- 
fore the workers are even imported. That is critical, because there 
are very few remedies after the fact both for the U.S. workers that 
are potentially displaced by the employers who are importing for- 
eign workers to replace those workers and for the foreign workers 
themselves. 

Now, the issue of guarding against abuses in guest worker pro- 
grams is particularly important right now, given that the Senate 
has adopted an immigration reform proposal that significantly in- 
creases the number of foreign visas available to employers and 
abandons the long-standing national policy of only allowing work- 
ers to fulfill seasonal or temporary labor shortages. Indeed the Sen- 
ate bill creates a whole new class of temporary workers, the H-2C 
workers, and significantly increases the number of H-IB visas to 
employers. 

Whatever concerns we now have about the lack of enforcement 
of labor standards in temporary worker programs are sure to be 
magnified when the new hundreds of thousands of temporary work- 
ers are imported into our economy. 

In conclusion, Mr. Chairman, in response to the Ranking Mem- 
ber’s question of what should we do, what are we to do for Amer- 
ican workers, the best thing we can do is to protect U.S. working 
standards so that workers can earn a decent wage, work in dignity 
and under decent conditions, and not continue to foster systems 
like the H-IB program that simply provide employers with a steady 
supply of exploitable workers. Thank you. 

Mr. Hostettler. Thank you, Ms. Avendano. 

[The prepared statement of Ms. Avendano follows:] 

Prepared Statement of Ana Avendano 

Chairman Hostettler, Ranking Member Jackson Lee and Members of the Com- 
mittee, thank you for the opportunity to address the critically important question: 
is the Labor Department Doing Enough to Protect U.S Workers? As I will explain 
in more detail shortly, the answer is a resounding, NO. 

The AFL-CIO is a voluntary federation of 53 national and international labor 
unions. Our affiliates represent more than nine million working men and women 
of every race and ethnicity and from every walk of life. We are teachers and truck 
drivers, musicians and miners, engineers, landscapers, nurses, electricians, and 
more. 

We are deeply concerned about the Department of Labor’s (DOL) failures to ade- 
quately enforce workplace laws, including the protections afforded under the Hl-B 
and other temporary foreign worker programs. 1 understand that the focus of this 
hearing is on the way that the DOL reviews and enforces Labor Condition Applica- 
tions for Hl-B visas, and I will address that issue specifically later in my testimony. 
The DOL’s failures go well beyond that specific issue. In fact, the failures are sys- 
tematic, to the detriment of all workers in our nation, and have caused — and con- 
tinue to cause — downward pressure on workplace standards across the country and 
across the economy. 
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When the DOL fails to enforce any of the statutes under its jurisdiction, all work- 
ers suffer. Nowhere is that more evident today than in the Gulf region, where work- 
ers involved in the post Katrina reconstruction — both foreign born and US — are 
being cheated out of their wages by major US companies and forced to work in sub- 
standard, unhealthy and unsafe conditions. 

In February, a group of worker advocates, including the AFL-CIO met with DOL 
representatives here in Washington, DC to raise concerns about the ongoing labor 
and employment violations occurring in the Gulf region. The worker advocates 
painted a clear picture of unscrupulous contractors, rampant labor violations and 
sheer lawlessness in the Gulf region. Prior to the meeting, the advocates provided 
DOL a list of very basic questions including how many wage claims arising from 
the post-Katrina reconstruction effort had been filed, the processing time for claims, 
and various questions concerning DOL outreach efforts to workers. The DOL was 
unable to respond to any of those questions. The DOL’s lack of concern for working 
conditions in the Gulf was, frankly, appalling. 

The DOL’s failure to take seriously its law enforcement function in the Gulf re- 
gion has left workers with no alternative but to rely on private enforcement that 
is through lawsuits. The Southern Poverty Law Center has filed two class action 
suits on behalf of thousands of workers in the Gulf who have not been paid at all, 
or not paid the minimum wage or overtime. But as the Center itself recognizes, 
“lawsuits alone will not stop the widespread exploitation of workers that is going 
on in New Orleans. . . . The people working in New Orleans to rebuild its schools, 
hospitals and university buildings need and deserve the protection of the federal 
government.” 

The federal government’s involvement is particularly important in the enforce- 
ment of protections in the context of foreign temporary worker programs, like the 
HIB program and its unskilled worker counterpart, the H2B program. Workers who 
are imported into our economy under those programs are at a great disadvantage 
because, by the very nature of the programs, those workers rely on their employers 
not only for their jobs, but also for their immigration status. Exploitation of workers 
in the HIB and H2B programs is thus easier, because if workers complain that they 
are not being paid what the law requires, or expose other employer violations of law, 
they not only risk losing their job, but also risk either having to leave the country 
or remain here unlawfully. 

That kind of exploitation harms all workers, including US workers. The tem- 
porary foreign workers who are being cheated of their wages do not labor in isola- 
tion. They work along side their US-born counterparts in the high technology indus- 
try and as teachers and engineers (under HIB visas), and along-side US-born hotel 
workers, landscapers and service workers (under H2B visas). When employers are 
able to exploit one class of workers, that exploitation lowers the floor for all workers. 

The poultry industry provides a perfect example. Roughly half of poultry workers 
today are African American, and the others Latino, mostly immigrant. In 2000, the 
DOL conducted an industry-wide survey of compliance with wage and hour laws. 
That survey concluded that the industry as a whole was one hundred percent out 
of compliance with wage and hour laws. Clearly, the African American poultry 
workers suffered as much as their immigrant counterparts. 

That type of government compliance effort — that is, industry-wide investigations 
that do not rely on individual worker complaints — is a key part of a robust and 
meaningful monitoring system. And it is one that is of particular importance in the 
context of foreign temporary worker programs. Unfortunately, it is not one from 
which US workers can currently benefit because the DOL has essentially abandoned 
that key tool. We have been unable to locate any industry-wide targeted compliance 
efforts under the current Administration. 

It seems clear that the federal government is moving in exactly the wrong direc- 
tion. Instead of reinforcing mechanisms that would ensure that employers do not 
import foreign workers in order to depress wages and other labor standards, the 
government is moving toward simple attestation programs, where the DOL has no 
significant role, if any at all. 

The labor certification process — as flawed as is it — is the last remaining protection 
that US workers have. That process is designed to ensure that the government 
agencies with the most expertise on local labor markets and with the greatest abil- 
ity to find available US workers and determine how employers could recruit job ap- 
plicants — the State Workforce Agencies — act as the gatekeepers for the temporary 
foreign worker programs. The certification process is also designed to prevent var- 
ious harms before the fact, rather than after-the-fact, since there are few, if any 
adequate remedies available after the fact for those who bear the harm caused by 
abuses of temporary foreign worker programs. In addition, the inadequacy of after- 
the-fact enforcement mechanisms mean that there are few disincentives for employ- 
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ers to violate their labor law obligations. An attestation process completely removes 
the DOL or the SWAs as the independent gatekeeper, thus opening up the foreign 
temporary workers programs for further employer abuse, subjecting the foreign tem- 
porary workers to further exploitation, depriving US workers of gainful employment, 
and degrading wages and working conditions within the domestic labor market. 

We fully agree with Congresswoman Sheila Jackson Lee’s concerns that the cur- 
rent requirements may not be enough to protect US workers, even if enforced ade- 
quately. We believe that more attestations are not the answer. The attestation 
structure — in and of itself — fails to meet the essential gatekeeper function. 

The DOL has the statutory responsibility for ensuring that employers do not 
abuse guestworker programs. Because of the exploitative nature of those programs, 
the DOL should be using every tool available and seeking to make current tools — 
like the labor certification process — stronger, not weakening it by abandoning its 
role to an employer attestation process. 

The issue of guarding against abuses in guestworker programs is of particular im- 
portance now, given that the Senate has adopted an immigration reform proposal 
that significantly increases the number of foreign visas available to employers, and 
abandons the long standing national policy of only allowing employers to import 
workers to fill seasonal or temporary labor shortages. Indeed, the Senate bill creates 
a whole new class of temporary foreign workers, the H2C workers, in addition to 
increasing the number of HIB workers that employers are able to import. Whatever 
concerns we have now about the lack of enforcement of labor standards in tem- 
porary worker programs are sure to be magnified when the new hundreds of thou- 
sands of temporary workers are imported into our economy. 

These concerns are real and long-standing. The United States has spent years 
studying and experimenting with guestworker programs, and the resounding conclu- 
sion is that guestworker programs are bad public policy. The “Jordan Commission,” 
for example, which was created by the 1986 Immigration Reform and Control Act 
to study the nation’s immigration system squarely rejected the notion that 
guestworker programs should be expanded. In its 1997 final report, that Commis- 
sion specifically warned that such an expansion would he a “grievous mistake,” be- 
cause such programs have depressed wages, because the guestworkers “often are 
more exploitable than a lawful U.S. worker, particularly when an employer threat- 
ens deportation if workers complain about wages or working conditions,” and be- 
cause “guestworker programs also fail to reduce unauthorized migration” [in that] 
“they tend to encourage and exacerbate illegal movements that persist long after the 
guest programs end.” ^ 

In conclusion, we fully agree that we must significantly increase the mechanism 
for ensuring compliance with labor standards. Increased attestations alone are not 
the answer. We must also ensure that the DOL does not abandon its traditional 
oversight role and the gatekeeper role that it has exercised through the labor certifi- 
cation process. 

Targeted wage and hour investigations in the high technology industry, which is 
known to hire the most HIB workers, are essential and should be conducted imme- 
diately. The data from these investigations will allow Congress to meaningfully as- 
sess whether the HIB labor inspection mechanism is adequate to protect both US 
workers and the foreign workers who labor in those programs. 

Thank you and I look forward to your questions. 

Mr. Hostettler. At this time we will turn to questions from 
Members of the Subcommittee. First of all, Dr. Nilsen, you note in 
your testimony that the Labor Department probably certified even 
more LCAs erroneously, but because your review was narrow — I 
think you refer to it as cursory in your oral statement — only a 
small portion were uncovered. 

Can you elaborate on the scope and nature of the other potential 
problems and errors in the LCA process? 

Mr. Nilsen. In particular, I was referring to the review of the 
employer identification number where an error in that field is not 


U.S. Commission on Immigration Reform, Becoming an American: Immigration and Im- 
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tional Commission on Immigration and Refugee Policy, 1981. 
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seen by Labor as an obvious inaccuracy. So they just make sure all 
the fields are filled in with the number. We just took a look, there’s 
a two-number prefix, and we know there are only certain numbers 
that are valid. So many of those were, in fact, valid. 

There are many other checks that could be done, and while I 
don’t know the extent to which they would reveal erroneous num- 
bers, but certainly they are in the permanent Labor certification 
program. Labor takes the employer’s identification number and 
checks it against a database to make sure it’s a valid employer. 

There’s a relatively low-cost exercise that they can do, but be- 
cause they see this as a verification process, they feel it goes be- 
yond the scope of their current authority. So there are many other 
checks like this that they can do, likewise looking at the program- 
ming and finding out why the prevailing wage information on those 
3,200 applications got through their data checks. 

Mr. Hostettler. Can you just elaborate quickly on the dif- 
ference between the verification, why the verification process is not 
necessarily a grounds for investigation? 

Mr. Nilsen. Labor, in its view of what it has the authority to do, 
is just to make sure that the information is completely filled in, but 
that it’s beyond the scope of their responsibility to actually make 
sure that the information is accurate. 

Mr. Hostettler. Would there be 

Mr. Nilsen. I believe that would be a legislative change that 
would have to occur. 

Mr. Hostettler. Is there a reason why that is — is there a stat- 
ute as to why they cannot use that? Or is it just their regulation, 
that they don’t need to do that, they don’t have to do that? 

Mr. Nilsen. As I understand it, it’s a legislative requirement. 
But perhaps Labor could elaborate on that. 

Mr. Hostettler. How about that? Is there specific preclusion 
from using that? 

Mr. Robinson. Yes, Mr. Chairman, there is. The statute, as we 
talked about four mechanisms to initiate an investigation, we refer 
to one of those as a credible source rule, but the statute explicitly 
prohibits us from getting information from ETA, in this instance, 
or the Homeland Security. So we cannot use that information as 
the basis to initiate an investigation. 

Mr. Hostettler. Very good, that is helpful. Go ahead. 

Mr. Robinson. Excuse me, Mr. Chairman. As to your earlier 
point, and Mr. Carlson could give you some more information, and 
we would be glad to put that in writing if you would like, or if you 
wanted to hear from him, but as far as ETA’s responsibility under 
the certifying or checking the accuracy, they do not have, under the 
statute, the authority to go beyond, as Dr. Nilsen mentioned, go be- 
yond what is presented on the information to actually do some 
verification. So they don’t have that statutory authority to do that. 
The statute is, again, sort of very explicit in that area. 

We would be glad to, if you wish, get you some additional infor- 
mation in writing. 

Mr. Hostettler. Thank you, sir. That is very helpful. 

Mr. Robinson, when a complaint is filed, how is it investigated, 
and has the Labor Department done outreach to H-IB and Amer- 
ican high-tech workers to let them know how to file complaints? 
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Mr. Robinson. Yes, sir. The complaint process is just like any 
other process. We would take a complaint. We have a procedure 
where we investigate, do fact-finding, do interviews. So we do have 
a process take we would go through. 

We follow that, and I think it’s table 4 in the GAO report shows 
we have an increasing track record of increasing complaints and 
processing and recovery of back wages, as well as helping employ- 
ees. 

We do educational events, if you will, outreach, with employers 
and employee groups, so we do try to educate the H-IB community 
as to the requirements as well as follow up with our enforcement 
activities, yes, sir. 

Mr. Hostettler. One more thing. What about Americans, high- 
tech — American citizens, high-tech workers that are American citi- 
zens? 

Mr. Robinson. I can — I can’t give you any examples. If you like, 
I could maybe try to do that and perhaps put something in writing 
for you to give you some information there. 

Mr. Hostettler. That would be helpful. 

Mr. Robinson. The type of outreach that we have done in that 
area. 

Thank you. My time at this point has expired. 

The Chair now recognizes the gentleman from Texas Mr. Smith 
for questions. 

Mr. Smith. Thank you, Mr. Chairman. 

Dr. Nilsen, as I recall reading in some of your materials, the pro- 
portion of H-IB visas that go to individuals who we might call 
high-tech workers, those connected to the computer industry, really 
is only about a third of the total number. Is that roughly accurate? 

Mr. Nilsen. Yes, I believe that’s correct. It certainly is the larg- 
est component. It’s probably closer to 40 percent. 

Mr. Smith. Let’s assume that it is 40 percent of the H-IB visas 
go to the high-tech workers. I just have to say, and I know this is 
outside the purview of our hearing today, but I am looking at some 
of the other occupations and individuals who receive the H-IB 
visas, and they include accountants, chefs, dieticians, hotel man- 
agement and interior designers. 

I am not sure I am convinced, nor am I convinced that the other 
individuals in America who might be working in those occupations 
are convinced, that we need more people in those particular areas. 
That is something I realize is a policy question for Congress to de- 
cide. But, at the same time, I am not convinced that a case has 
been made in those areas. 

Mr. Robinson, I wanted to direct a couple of questions to you, 
particularly in regard to H- IB-dependent companies. 

Mr. Robinson. Yes. 

Mr. Smith. When the original legislation was written, I was in- 
volved in a compromise that ended up focusing on those H-lB-de- 
pendent companies. I am just wondering how many investigations 
the Department of Labor has conducted in regard to the H- IB-de- 
pendent organizations. 

Mr. Robinson. Congressman, I can’t answer that question. I can 
check our database and see how many of our investigations have 
focused on H- IB-dependent 
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Mr. Smith. Do you know whether it’s a significant number or 
not? Can you just give me an idea? 

Mr. Robinson. I am afraid I am unable to do that. I just don’t 
know, but I can get you that information. Sorry. 

Mr. Smith. In that case let me ask you if H-IB companies were 
advertising for H- IB-only job applicants, would that be a possible 
violation of the two attestations that the employers have to make? 
The two attestations, of course, being that you have to advertise for 
an American worker first, and that if you can’t find an American 
worker, that you can replace that worker with a foreign worker. 

So my question is if someone were advertising for an H- IB-only 
applicant, wouldn’t that imply it had to be a foreign worker as op- 
posed to being an American worker? 

Mr. Robinson. Congressman, you are correct about the two addi- 
tional attestations that the H- IB-dependent employer must satisfy. 

There is an exception, and I think this might go a little bit to- 
ward testimony as well. For an H-IB employee who is earning 
$60,000 or more in annual wages or has a master’s degree or high- 
er, that attestation of recruiting and hiring does not apply. So it 
is quite possible in the instance that was mentioned earlier in 
checking the LCAs, we found that these people were exempt H-IB 
workers from that recruit and hire. 

Mr. Smith. That’s correct. So we are talking about individuals 
who earn less than that. Do you still feel if you were adver- 
tising — 

Mr. Robinson. Oh, if they were earning less than that? That 
would probably be something we want to pursue and do some fact- 
finding. 

Mr. Smith. If you would, within a week, if you could get back to 
me on the number of H-IB investigations you have conducted and 
what the results of those investigations were; and also whether any 
of the attestations were violated, and, if so, which ones. That would 
be good. 

Mr. Robinson. Yes, sir. 

Mr. Smith. Dr. Nilsen, do you have anything else to add to my 
concern about those attestations being violated by H- IB-dependent 
companies? 

Mr. Nilsen. No, I don’t have anything to add on that question 
at that point. 

Mr. Smith. One other thing for you. Dr. Nilsen. Did you notice 
in your investigation that there was any particular occupation that 
seemed to — in which you found more fraud than another occupa- 
tion? 

Mr. Nilsen. No. We didn’t do that kind of analysis that broke 
it down by occupation. 

Mr. Smith. So it was across the board. 

Mr. Nilsen. Yes. We didn’t actually look at specific occupations 
and find which ones were more likely. 

Mr. Smith. You have no knowledge of that either, then? 

Mr. Nilsen. No. 

Mr. Smith. Thank you. 

Thank you, Mr. Chairman. 

Mr. Hostettler. Thank you. 
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The Chair recognizes the gentlewoman from Texas, the Ranking 
Member, for 5 minutes. 

The gentlewoman yields to the gentleman from Texas Mr. 
Gohmert. 

Mr. Gohmert. Thank you, Mr. Chairman. I don’t know, the gen- 
tlewoman from Texas may still he shocked that I agreed with her 
earlier. But anyway, pardon my ignorance, but that’s the way I 
learned. And some people thought I was a decent judge, but that 
is because I didn’t mind asking questions and exposing my igno- 
rance. 

But I was just wondering, and it may be. Dr. Nilsen, we will 
start with you, but if somebody could take me step by step through 
the process that the U.S. Government goes through, you know, 
from what you know, from whether its immigration, DOL, whoever, 
once you get an application from someone wanting an H-IB visa, 
what do we do? 

Mr. Nilsen. I am happy to take you through that. It was com- 
plex to us, too. 

In our report on page 10, we just have a little graphic takes you 
through that, where the application is filed electronically with 
Labor. 

Mr. Gohmert. That is great. I am just seeing this report. 

Mr. Nilsen. It was just issued today. 

Mr. Gohmert. Okay. Maybe that is why I hadn’t seen it. 

Mr. Nilsen. Yes. In the back on page 32 , in fact, is a copy of the 
Labor condition application that they file with Labor. This identi- 
fies the company, the kinds of workers, and each application is for 
a particular occupational series. It lists the wages they are going 
to be paying, what the prevailing wage is, et cetera. 

Then once that gets approved by Labor, and, as I indicated, that 
is a matter of minutes, it’s an electronic process, make sure all the 
data is there, it gets forwarded then to the Department of Home- 
land Security. 

Mr. Gohmert. The deep abyss. Okay. 

Mr. Nilsen. Along with — and we also have the next appendix, 
shows the petition that goes along with the application that gets 
filed with the LCA. 

That gets investigated, adjudicated by Department of Homeland 
Security. Once that has been approved, then they check against the 
caps, et cetera. Then it would be forwarded to the State Depart- 
ment for a visa to be issued for an individual. 

Mr. Gohmert. Just looking at figure 1 of page 10, in the review 
of the H-IB visa process, it explains, submit the application elec- 
tronically. ETA approves the application within 7 days if complete. 
You say that’s the process that takes minutes. 

Normally then the employer submits a H-IB petition, okay, and 
the CIS — and the CIS adjudicate and approve the petition. I guess 
it’s kind of like when Steve Martin says, I am going to write a book 
and tell people how to have $1 million and not pay taxes. Okay, 
first get $1 million and then just don’t pay taxes. I mean, it’s like, 
okay, but I am curious about what the process is by the Govern- 
ment. You got Labor, maybe approved within minutes. You said 
that can be done on line. 

Mr. Nilsen. Yes. 
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Mr. Gohmert. We may need to get you all to help Homeland Se- 
curity with their computers so that they can do those kinds of 
things. But what is it that CIS does between those last three, four 
and five boxes? 

Mr. Nilsen. They look at the application. 

Mr. Gohmert. Okay. That takes several days to read that prob- 
ably. 

Mr. Nilsen. Verify that is an occupation that qualifies. 

Mr. Gohmert. But how do they do that, just by looking at it, and 
their training and knowledge? 

Mr. Nilsen. This is actually a hands-on process by Homeland Se- 
curity, CIS, where they go through and they actually do checking 
of the information. Anything that comes 

Mr. Gohmert. But how do they check that information? That is 
what I am trying to get to, and I realize my time has expired. If 
I could just finish this line. 

Mr. Hostettler. Without objection, the gentleman is recognized 
for another minute. 

Mr. Gohmert. Thank you, Mr. Chairman. 

Mr. Nilsen. If they see anything that raises a question, they will 
talk to the employer to get additional information. They make sure 
it’s a specialty occupation, and they verify the worker qualifica- 
tions, for example, if they need a higher level of degree, bachelor’s 
or master’s in engineering, making sure that the documentation is 
there that verifies that this is, in fact,correct, that this person 
qualifies under those conditions. 

Mr. Gohmert. Okay. So they review, though, what’s there. 

Mr. Nilsen. What’s there, and they will contact the employer 
who filed the petition if there are any questions. 

Mr. Gohmert. I guess that’s what I was getting to. They look at 
the documentation, and if somebody has got somebody else to say, 
this is what’s needed, whether it’s true or not — and I don’t want 
to shock your conscience, but I found as a judge, chief justice, and 
now it’s been absolutely confirmed here in Congress, people will lie 
to you. It just happens. So I guess I’m wondering what kind of out- 
side verification there is. 

Mr. Nilsen. They’re supposed to provide certified transcripts 
from universities;, not just a copy but a certified transcript, for ex- 
ample, that documents that they have the training that they pur- 
port that they have in a particular field. 

Mr. Gohmert. But how about for the certification that this is ex- 
actly what’s needed for this position? 

Mr. Nilsen. They look at the occupational series that’s listed, 
and look at the — ^you know, if it’s in the computer field that it’s a 
relevant occupation for a relevant degree for that occupational se- 
ries. 

Mr. Gohmert. And so I was surprised to see the list my col- 
league had here that lists things like chiropractor, and I frankly 
didn’t realize there was such a huge shortage of chiropractors here 
that we were having to bring them in from other places. I know 
some chiropractors that are struggling that didn’t realize that ei- 
ther. Anyway, I guess you have a list of what’s required in order 
to be a legitimate chiropractor in the U.S., correct? 

Mr. Nilsen. I would presume they do. 
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Mr. Gohmert. Okay. That’s where we get in trouble. 

Mr. Nilsen. And it is basically a paper review of the documenta- 
tion provided. 

Mr. Gohmert. All right. I realize I have vastly exceeded my 
time, and I appreciate the Chairman’s indulgence. Thank you. 

Mr. Hostettler. Thank the gentleman. The Chair recognizes 
the gentlelady from Texas, the Ranking Member, for 5 minutes. 

Mr. Jackson Lee. Thank you. Dr. Nilsen, thank you for your re- 
port. My question to you, in your assessment, do you believe this 
program can be reformed? 

Mr. Nilsen. I guess I would have to say yes. Anything can be 
reformed. I think if you’re going to ask can additional work be done 
to improve the verification process of the application, certainly 
much more can be done. But Labor, or whoever, would have to be 
given the authority to do verification and share the information 
and do a relevant investigation process in order to improve it. 
Right now, as we’ve been saying, the LCA process is very cursory, 
the review process that Labor does. The fact that Homeland Secu- 
rity and Labor cannot share information for purposes 

Ms. Jackson Lee. Is that in the legislative framework — are you 
suggesting they can do it in a regulatory framework or they need 
legislative framework? 

Mr. Nilsen. They need legislative authority. 

Ms. Jackson Lee. What can they do presently? One of the con- 
cerns is how energetic the Department of Labor is in terms of the 
attestation. You make the point that between January 2002 to Sep- 
tember 2005, 9,563 applications and 99.5 percent were certified. Is 
there not an administrative fix or sort of an in-depth review that 
might be given? 

Mr. Nilsen. Certainly. But under current legislative authority, 
there’s only a little bit more I think that Labor can do. Certainly 
the work that we did defined the 3,200 erroneous wage levels and 
the erroneous employer identification numbers; Labor can do that 
now. There’s something broken in their software that doesn’t do 
that match properly, and they don’t look at the employer identifica- 
tion numbers to actually verify that they’re in a relevant series. 
They then could get some additional information to match and 
make sure that information is relevant. But beyond that, they are 
limited statutorily. 

Ms. Jackson Lee. Well, I always like to be a problem-solver and 
I think that Labor owes us at least a performance of excellence 
under the present legislative structure, and they can do what you 
just said. 

Mr. Nilsen. Yes. 

Ms. Jackson Lee. And one of the reasons, of course, is that we 
see the conflicting voices here. There is a great need for H-IB visas 
in a number of our professions, particularly our software, high- 
tech, Internet highway, if you will, constituencies; and it matches 
up or clashes, if you will, against those who argue that we need 
to increase the number of engineers and software specialists and 
others here in the United States, which I hope we can do by using 
our training dollars in the right way. But I don’t think we should 
leave this hearing without Labor acknowledging present failures 
under the present legislative process or system, and they should do 
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something about it. Can they do something about it at least as 
what you have just indicated? 

Mr. Nilsen. In our opinion, yes, they can. In our report, they did 
take issue with even the modest steps we’ve proposed, however. 

Ms. Jackson Lee. I thank you for that. 

Ms. Avendano, let me thank you for your presence here today. 
You mentioned in your statement that the attestation structure in 
and of itself fails to meet the essential gatekeeper function. Can 
you give us some options that we can utilize? 

Ms. Avendano. Certainly. Thank you. Congresswoman. I think 
it is clear the role, the independent oversight role that the Depart- 
ment of Labor should play should be strengthened and not weak- 
ened through an attestation program. That role is important for 
two reasons. One, because the importance of relying on the State 
recourse agencies who have the knowledge of, who have the tech- 
nical expertise, who understand local labor markets, to be able to 
determine whether employers are gaming the system from the git- 
go is essential. And also it is the Department of Labor who plays 
that gatekeeper role to, ensure again on the national level, that 
employers aren’t using this program for the intent of undermining 
working standards. If that role is abandoned, then all we are left 
with is after-the-fact mechanisms and remedies, which don’t pro- 
vide adequate protections for the U.S. workers. 

Ms. Jackson Lee. So you want the Labor Department to do 
what? 

Ms. Avendano. One thing that the Labor Department can do 
right now is to conduct targeted wage-and-hour investigations into 
the high-tech industry and particularly in the occupations that are 
highlighted in the GAO report: computer systems analyst and pro- 
gramming occupations. Many of these programmers who will labor- 
ing under H-IB visas are not being paid at all, and those employ- 
ers are not just violating labor certification conditions but also the 
Fair Labor Standards Act. There is no reason why the Department 
of Labor cannot conduct a targeted investigation into an entire in- 
dustry, granted this Administration hasn’t done that. The last tar- 
geted industry that we’ve seen was of the poultry industry in the 
year 2000. When that survey concluded, that industry as a whole 
was 100 percent 

Ms. Jackson Lee. So you don’t want to extinguish H-IB. You 
want to make it true to what it is supposed to do, which is to pro- 
vide the staffing for industries or positions which we cannot find 
or have no source of an American worker. Is that the sense of it? 

Ms. Avendano. I respectfully — the question really — there’s two 
separate questions. One is that the H-IB program, as a guest work- 
er program, as a mechanism that has provided employers with a 
constant supply of exploitable workers, is a bad thing and should 
be limited in scope, and it should have much more regulatory au- 
thority. To mitigate the damage of this program, much more needs 
to be done to protect both U.S. workers and the foreign workers 
who labor in these programs. 

Ms. Jackson Lee. I got you. Mr. Robinson can you do better? 

Mr. Robinson. Thank you Congresswoman. Yes. Let me just say 
two quick things. First of all, ETA is very concerned about the in- 
correct approval of applications with low prevailing wages. They 
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don’t exactly know today why this occurred. ETA is checking its 
system as to why it occurred. We’re investigating it. We’ll be run- 
ning simulations to determine the cause, and fully intend to correct 
any problems that are found. ETA joins you in wanting to have this 
corrected and will be shooting for the goal of being 100 percent ac- 
curate all the time. And so ETA does want this to occur. 

As far as the other comment about targeted investigations, we’ve 
talked a little bit here today about our authority, and under the H- 
IB statutory framework. Department of Labor does not have the 
authority to conduct targeted investigations. 

Ms. Jackson Lee. I do understand that. As I close, let me just 
say we have these conflicting interests that I think are important 
interests. The supplementing of a profession that needs H-IB visas 
and the protecting of both the H-IB visa worker and the American 
worker and providing opportunities for American workers. What we 
want — at least what I’m saying to you now within this framework 
as we leave you to go vote — that DOL needs to do better than it 
has done. GAO has laid out a number of recommendations, two of 
which — two important ones are legislative. I want you to do what 
you can do in the course of your present framework. 

Mr. Robinson. Understood. And we’ll do that. 

Ms. Jackson Lee. With that, Mr. Chairman, I yield back. Thank 
you very much. I thank the witnesses. 

Mr. Hostettler. I thank the gentlelady. 

At this time the Chair will ask one question before we part — be- 
fore we go to vote. The title of the hearing today is, “Is The Labor 
Department Doing Enough to Protect U.S. Workers?” and we’ve 
heard very good testimony today as to that. 

But Mr. Miano, you have done a fairly significant study on the 
impact of the H-IB program on especially the IT industry. And let 
me just end the hearing by asking a question not so much about 
the Labor Department, but as the program is currently constituted, 
does the program — even if the Department of Labor did everything 
right and used all of its authority that it is granted today to exe- 
cute the law and enforce the law — does the H-IB program even 
give them that adequately to protect American high-tech workers? 

Mr. Miano. No, Mr. Chairman, not at all. The restrictions on the 
Department of Labor are so extreme that the types of complaints 
that they can handle are just at the fringes. I mean, they just can 
kind of pick at little things. They cannot address the heart — the big 
issues in this system. 

Mr. Hostettler. Very good. Very good. And we yield time to Mr. 
Gohmert from Texas. 

Mr. Gohmert. Just a very quick question. I know we have to go 
vote. But I continue to want to know more about what’s done be- 
fore these visas are granted. And when I see that accountants, 
chefs, chiropractors, dieticians, fashion designers, hotel managers, 
interior designers, journalists — journalists? — medical records li- 
brarians, ministers, show room managers, social workers — we don’t 
have enough social workers to be hired in this country? 

Anyway, I’m just curious, when you see an application — when 
people at CIS or Labor see an application like this — and I was 
going there before — but what assurance is there that there really 
aren’t enough people in America that don’t want to be social work- 
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ers or don’t want to be librarians or don’t want to be hotel man- 
agers? I get the impression that they don’t call the AFL-CIO to see 
if they have any workers available to see if they’d like to fill these 
positions and meet the requirements. 

I’m just curious, rather than looking at, you know, a document 
on its face, seeing our list — yes, it meets the requirements — is 
there any investigation at all to see if there are workers available 
that would fill this position? That’s my question. 

Mr. Miano. I would like to answer. You know, the lawyer’s best 
friend is an ambiguous law, and the problem that you have in this 
program is that the eligibility requirement is so vague, specialty oc- 
cupation, that it’s basically a packaging by lawyers, whoever you 
can fit into that, and so you get that. You can add into that res- 
taurant hostesses. My favorite from this one this year was called — 
specialty occupation was the job title, and the employer in the con- 
tacts job title listed as retired. 

Mr. Robinson. Mr. Chairman, could I also interject? We talked 
a little earlier about the H- IB-dependent employer which does have 
that hire — recruit and hire attestation, but there is no cor- 
responding attestation for the normal H-IB employer, someone 
who’s not a willful violator or an H-lB-dependent employer. So 
that — it only applies to a small segment, if you will, of the H-IB 
employer. 

Mr. Gohmert. So as long as you haven’t been caught being a 
problem before, you can keep going. 

Mr. Robinson. And you don’t meet the definition of H-IB de- 
pendent as to the occupations, I believe, but the Department of 
Homeland Security is the agency that actually sets what those spe- 
cialty occupations are. 

Mr. Gohmert. You’ve been most enlightening. Thank you very 
much. 

Mr. Hostettler. I thank the gentleman. And it was the reason 
for my last question that we will — this Subcommittee will continue 
to investigate the H-IB program on some more fundamental 
grounds as to how the program can better be crafted and the De- 
partment of Labor and others can be given better tools to ulti- 
mately provide for, first of all, the protection of American workers 
and, to the extent that there may be a demand for further workers, 
then to provide those for the various industries. But our obligation 
here first of ah in the Congress is to protect American citizens and 
their ability to work. 

I want to thank the panel for your very helpful input today. It 
has been enlightening, as my colleague has suggested, and you 
have added greatly to the record. All Members will have 5 legisla- 
tive days to make additions to the record. The business before the 
Subcommittee being complete, without objection, we are adjourned. 

[Whereupon, at 3:18 p.m., the Subcommittee was adjourned.] 



APPENDIX 


Material Submitted for the Hearing Record 


( 67 ) 



68 


United States Government Accountability Office Report on “H-IB Visa Pro- 
gram: Labor Could Improve Its Oversight and Increase Information Shar- 
ing WITH Homeland Security,” submitted by the Honorable Sheila Jackson 
Lee, a Representative in Congress from the State of Texas, and Ranking 
Member, Subcommittee on Immigration, Border Security, and Claims 


GAO 


United States Government Accountability Office 

Report to Congressional Requesters 


H-IB VISA PROGRAM 

Labor Could Improve 
Its Oversight and 
Increase Information 
Sharing with 
Homeland Security 




GAO 

■_ Ae<»un1sblllty * Integrity * Rsilabliity 


GAO-06-720 



69 


GAO 


^ VJ ^ W 

*c«xintatilUlvlnteqt1lvRellat>l*tY 

Highlights 


Highlights of GAO-06-720, a report to 
congressional requesters 


H-1B VISA PROGRAM 

Labor Could Improve Its Oversight and 
Increase Information Sharing with 
Homeland Security 


Why GAO Did This Study What GAO Found 


The Il-IB visa program assists U.S. 
employers in temporarily filling 
certain occupations with highly- 
skilled foreign workers. There is 
considerable inteiost regarding 
how Labor, along with Homeland 
Security and Justice, is enforcing 
the requirements of the program. 
This report describes: (1) how 
Ijabor carries out its 11-lB program 
responsibilities; and (2) how I.abor 
works with other agencies involved 
in the IMB [irogram. We 
interviewed officials and analyzed 
data from all three agencies. 


What GAO Recommends 


'Hie Congress should consider 
eliminating the restriction on labor 
using information from Homeland 
Security to initiate an investigation 
and directing Homeland Security 
and Labor to share ii\formation on 
employers that may not be fulfilling 
program requirements. (lAO also 
recommends that labor improve its 
checks of employers’ applications 
and that Homeland Security’s ILS. 
Citizenship and Immigration 
Services (IfSCIS) include labor’s 
applk-ation case number in its new 
information technology system. 
Homeland Security agreed with our 
recommendations. Labor 
qiu'stioned whether more stringent 
checks were necessary and 
believes Congress intentionally 
limited Labor’s role and placed 
program integrity with I'SCTS. We 
believe there are cost-effective 
methods that Labor could use to 
check the applications more 
stringently that would enliance the 
integrity of the H-IB process. 

www.gao.gov/cgi-bln/getrpt7GAO-06-720. 

To view the full product, Including the scope 
and methodology, click on the link above. 

For more information, contact Sigurd R. 

Nllsen at (202) 5l2-72l5ornllsens@gao.gov. 


While Labor’s H-IB authority is limited in scope, the agency could improve 
its oversight of employers’ compliance with program requirements. I.abor’s 
review of employers’ applications to hire H-IB workers is timely, but lacks 
quality assurance controls and may overlook some Inaccuracies. From 
January 2002 liirough September 2005, l.abor electronically reviewed more 
tlian 960,000 applications and certified almost all of them. About one-third of 
the applications were for workers in computer systems analysis and 
programming occupations. By statute, labor’s review of the applications is 
limited to searching for missing information or obvious inaccuracies and it 
does this through automated data checks. However, our analysis of Lalnir’s 
data found certified applications with inaccurate information lhat could have 
been identified by more stringent checks. Although the overall percentage 
was small, wo found 9,229 applications that were certified even though the 
wage rate on the application was lower than the prevailing wage for that 
occupation. Additionally, approximately 1,000 certified applications 
contained erroneoiLs employer identification numbers, which raises 
questions about the validity of the applications. In Its enforcement, efforts, 
Labor’s Wage and Hour Division ( W1 ID) investigates complaints made 
against H-IB employers. From fiscal year 2000 through fiscal year 2005, 

Labor reported an increase in the number of H-IB complaints and violations, 
and a corresponding increase in the number of employer penalties. In fiscal 
year 2000 I.abor required employers to pay back wages totaling $1.2 million 
to 226 H-IB workers; by fiscal year 2005, back wage penalties had increased 
to $5.2 million for 604 workers. Program cliange.s, .such as a higher visa cap 
in some years, could liave been a contributing factor. In April 2006, Will) 
began the pnicess of randomly investigating willful violators of the 
program’s rcnjuiremetiLs. 

Labor, Homeland Security, and Justice all have responsibilities under the 
H-IB program, but l.abor and Homeland Security could better address the 
challenges they face in sharing information. Homeland Security reviews 
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Linitecl States Geveniment Aec<Diuttability (Office 
Wastiiiigl.oii, T)C 20548 


June 22, 2006 

The Honorable F. James Sensenbrenner, Jr. 

Chairman 

Committee on the Judiciaiy 
House of Representatives 

The Honorable John N. Hostettler 
Chairman 

The HonoKible Sheila Jaclson Lee 
Ranking Minority Member 

Subcommittee on Immigration, Border Security and Claims 
Committee on the Judiciary 
House of Representatives 

The Honorable Lamar Smith 
House of Repiesentatives 

Each year employeis in the United States generally request more highly 
skilled foreign workers than are able to come into the country under law. 
The H- IB nonimmigrant visa program was established to assist U.S. 
employers in temporarily filling certain positions with these workers. 
Currentiy, the number of foreign workers authorized to enter the United 
States annually througli the H-IB program is 65,000, but in previous years 
the cap has been as high as 195,000. The Congress is currently considering 
legislation to overhatrl U.S. immigration policy, w'hich could have an 
impact on the cap in future years. 

To ensure that U.S. workers are not adversely affected by the hiring of 
H-IB workers, all employers must attest to meeting certain labor 
conditions, such as noti^ng all employees of the intention to hire H-IB 
workers and offering their H-IB workers the same benefits as U.S. 
workers. These conditions are designed to protect both the jobs of 
domestic workers and the rights and working conditions for foreign 
temporary workers. The Departments of Labor (Labor), Homeland 
Security (Homeland Security), and Justice (Justice) each have specific;dly 
defined responsibilities during certain stages of the H-IB \isa process, 
which range from reviewing and approving an employer’s request to hire 
an H-IB worker, to investigating complaints from both U.S. and foreign 
workers regarding employers’ non-compliance with H-IB program 
requirements. The Department of STate also has a role in the process, 
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Specifically, to issue the visa. These respoasibilities help ensure that 
employers comply with the requirements of the program. 

However, there has been considerable interest regarding how Labor, in 
conjunction with the other agencies, Ls ensuring that employers comply 
with the requirements of the H-IB program. To better understand this 
process, you asked us to describe; (1) how Labor carries out its H-IB 
program responsibilities and (2) how Labor works with other agencies 
involved in the H-IB program. 

To understand the H-IB certification, a<^udication, and enforcement 
processes and the responsibilities of each agency involved, we hosted a 
joint meeting with officials fi:om Labor, Homeland Security’s LI.S, 
Citizenship and Immigration Services (USCIS), and Justice. We also 
review'ed laws and regulations pertaining to the H-IB program, To obtain 
information on the chaiacteristics of employers who filed Labor Condition 
Applications (applications) and the positions they sought to fill with H-IB 
workers, we analyzed Labor’s Elile H-IB DLsclosure Data from January 
2002 thn)ugh September 2005. 

To analyze the number and type of H-lB complaints received by Labor’s 
Wage and Hour Division (WHD) and the outcomes of the associated 
Investigations, we received a data extract ffom WHD’s Wage and Hour 
Investigative Support and Reporting Database (WHISARD). We also 
Interviewed WHD officials on the complaint and investigation process, the 
appeal process, educational outreach to improve employer compliance, 
and the WHD resources used to process and investigate complaints. 

To determine the number jmd type of H-IB petitions submitted by 
employers and adjudicated by USCIS. we analyzed service center data 
from the Computer Linked Application Information Man;igeiuent System, 
Version 3.0 (CLAIMS 3) database from fiscal yems 2000 through 2005. We 
conducted site visits to two USCIS service centers, including the one that 
processes the most H-IB visa petitions. 

To determine the type of violations and tlie process for investigations of 
U.S. w'orker displacement violatioivs we interviewed Justice officials. We 
reviewed complaint and inv'estigation data from Justice. We reviewed and 
analyzed summary reports provided by Justice on the number of 
employers investigated firom 2000 through 2006 and the outcomes of those 
investigations. 
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To assess the reliability of the data from Labor, Homeland Security, and 
Justice, we (1) reviewed existing documentation related to the data 
sources, (2) tested the data for completeness and accuracy, and 
(3) interviewed knowledgeable agency officials about the data. We 
determined that the dataw'ere sufficiently reliable for the purposes of diis 
report. (See app. I for a more thorough discussion of our scope and 
methodology.) 

We conducted our work between AugiLst 2005 and May 2006 in accordance 
with generally accepted government auditing standards. 


R6SultS in Bri6f wwie Labor’s H-IB authoriW is limited in scope, the agency could improve 

its oversight of employers’ compliance with prograitt requirements. 

Labor’s review of employers’ applications to hire H-IB workers is timely, 
but lacks quiility assurance controls and may overlook some inaccuracies. 
From January 2002 through September 2005, Labor's Employment and 
Training Administration electronically [“eviewed more than 960,000 
applications and certified almost iill of them. Approximately one-third of 
the applications were for w’otkeis in computer system analysis and 
programming occupations, with the next most frequent request, for college 
and university education workers, at 7 percent. About 30 percent of the 
positions were located in either California or New York, By statute. 

Labor’s review of the applications is limited to searching for missing 
Information or obvious inaccuracies and it does this through certain data 
checks. However, in our analysis of Labor’s data we found certified 
applications with inaccurate information that could have been identified 
by more stringent checks. Although the overall percentage was snurll, we 
found 3,229 applications that were certified even though the wage rate on 
the application wa.s low'er than the pievailing wage for that occupation in 
the specific location. In addition, during this time period, approximately 
1,000 certified applications contained employer identification numbers 
with improper prefix codes, which raises questions about the validity of 
the applications. In its enforcement efforts, WHD investigates complaints 
made against H-IB employers. From fiscal year 2000 through fiscal year 
2005, Labor reported an increase in the number of H-IB complaints and 
violations, and a corresponding increase in the number of employer 
penalties. In fiscal year 2000, Labor required employers to pay back wages 
totaling $1.2 million to 226 H-IB w'orkers; by fiscal year 2005, back wage 
penalties had increased to $6.2 million for 604 workers. However, program 
changes, such as a higher visa cap in some years, could have been a factor 
in the increase. In April 2006, WHD began the process of randomly 
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investigating employers who have willfully violated the program's 
requirements. Labor uses education as its primary method of promoting 
compliance with the H-IB program. For example, Labor conducts 
compliance assistance programs and posts guidance on its website. 

To educate w'orkers about their rights, Labor is coordinating widi the 
Department of State to provide worker information cards with the 
H-IB visas. 

Labor, Homeland Security, and Justice all have responsibilities under the 
H-IB program, but Labor and Homeland Security could better address the 
challenges they face in sharing information between the agencies, After 
Labor certifies an applicatton for a specific number of workers, the 
employer submits it, along with an H-IB petition for each worker, to 
USCIS. USCIS reviews this information but lacks the ability to easily verify 
whether employers submitted petitions for more workers than they 
originally requested because its system does not match each petition to 
Labor’s application case number. Additionally, during the process of 
reviewing H-lB petitions. USCIS staff told us they may find evidence that 
employers are not meeting their obligations. Specifically, USCIS may find 
that a worker's income on the W-2 — which may be used as supporting 
documentation to extend an H-lB worker’s stay in the United States — is 
less than the wage quoted on the original application, Because an 
employer is not allowed to pay a lower wage than that which was quoted 
on the original application, L.'SCIS may deny the peliliou if an employer is 
unable to explain the discrepancy. However, USCIS does not have a formal 
process for reporting the discrepancy to Labor. Additionally, current law 
precludes tfie Wage and Hour Division from using this information to 
initiate an investigation of the employer. Labor also shares enforcement 
responsibilities with Justice, which pursues char ges filed by U.S. workers 
who allege that they were not hired or were displaced so that an H-IB 
worker could be hired instead. Justice may a&sess penalties if it finds that 
an employer hired an H-IB worker over a better-qualified U.S. worker. 
From 2000 through 2005, Justice found discriminatory conduct in 6 out of 
the 97 investigations closed, and assessed a total of $7,200 in penalties in 
3 of the 6 cases, all in 2003. 

To enhance employer compliance witlr the H-IB program and protect the 
rights of U.S. and H-IB workers, Congress should consider: ( 1) eliminating 
the restriction on using application and petition information submitted by 
employers as the basis for initiating an investigation, and (2) directing 
Homeland Security to provide Labor with information received during the 
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adjudication process tiiat may indicate an employer is not fulfilling its 
H-IB responsibilities. 

To strengthen oversight of employers’ applications to hire H-IB workers, 
we recommend that Labor improve its procedures for checking 
completeness and obvious inaccuracies, including developing more 
stringent, cost effective methods of checking for w'age inaccuracies and 
invalid employer identification numbers. 

To ensure employers are complying wath program requirements, we 
recommend that as USCIS transforms its information technology system, 
the Labor application case number be included in the new system, so that 
adjudicators are able to quickly and independently ensure that employers 
are not requesting more H-IB workers than were originally approved on 
their application to Labor. 

The agencies gave us technical comments and Homeland Security agreed 
with our rec< mtmendath >ns. Labor questioned whether more stringent 
checks were necessary and believes Congress intentionally limited Labor’s 
role and placed program integrity with USCIS. 

We believe there are cost-effective methods that Labor could use to check 
the applications more stringently that would enhance the integrity of the 
H-IB process. 


Rarkc^roiinii The H-IB program was created by the Immigration Act of 1990, which 

^ amended the Immigration and Nationality Act (INA).' The H-IB visa 

category was created to enable U.S. employers to hire temporary workers 
as needed in special^ occupations, or tho.se that require theoretical and 
practical application of a body of highly specialized knowledge. It also 
requires a bachelor’s or higher degree (or its equivalent) in the specific 
occupation as a minimum requirement for entry into the occupation in the 
United States.’ The Immigration Act of 1990 capped the number of H-1 B 
visas at 65,000 per fiscal year. 


' TJio lJ-1 iioiiiitutiigniiU. c''cil<^ory wascrcaUxl under Itie liiuiiigialioii ;md Jsliilioiuilily Ael ol 
1952 to assist U.S. caoploycrs nccdir^ workers teniporarUy. Noiiiiranigi'aiits arc foreign 
jiidioiials who conic to tlic Uiiiled Slates on a twnponu'.v b<isis <uid for ii speciOe purpose, 
siic-h as to attain education and work. 

■ Fashion nxidels of distinguished merit and ability also qualify for H-IB '.Isas and do not 
need to meet the definition of specialty occufiation. 
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Since the creation of the H-IB program, the number of H-IB visas 
permitted each fiscal yezir has cltanged several times. Congress passed the 
American Competitiveness and Workforce Improvement Act of 1998 
(ACWIA), which increased tlte limit to 1 15,000 for fiscal years 1999 and 
2000. In 2000, Congress passed the American Competitiveness in the 
Twenty-First Century Act, which raised the limit to 195,000 for fiscal year 
2001 and maintained that level through fiscal years 2002 and 2003. The 
number of H-IB visas reverted back to 65,000 thereafter." An H-IB visa 
generally is valid for 3 years of employment and is renewable for an 
additional 3 years. 

Filing an application with Labor's Employment and Training 
Administration is the employer’s first step in hiring an H-IB worker/ and 
Labor is responsible for either certifying or denying the employer's 
application within 7 days (see app. II for the Labor Condition Application). 
By law, it may only review applications for omissions and obvious 
inaccuracies. Uxbor has no authority to verify the authenticity of the 
information- Employers nxust include on the application information such 
as their name, address. late of pay and work location for the H-IB worker, 
and employer identification number. All employers are also required to 
make four attestations on the application as to: 

1. Wages: The employer will pay nonimmigrants at least the local 
prevailing wage or the employer’s actual wage, whichever is 
higher, and pay for nonproductive time caused by a decision made 
by the employei^ and offer nonimmigrants benefits on the same 
basis as U.S. workers. 

2. Working conditions: The employment of H-IB nonimmigrants will 
not adv'ersely affect the w'orking conditions of U.S. w'orkers 
similarly employed. 

3. Strike, lockout, or work stoppage; No strike or lockout exists in 
the occupational classification at the place of employment. 


” However, under the H-IB Visa Reform .^ct of some H-IB woi keis— siirh a.s those 
hoiiig hirtHJ by insliliilions of higher (MliKtalioii, nonproni or govi^nitriiuil irscwc^h 
oigiuiizalioiis, or Uiose wilh a iiiiistcr’s or liighcr degree fruiiiii f .S. iiisLiUiLioii— iiuiy be 
raempt fiximthe annual cap. 

^ Eiiiploycrs can submit applications to Labor up to 6 itioiiliis prior to tiie II-IB worJccr’s 
inUaidcd employment date. 
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4. Notification: The employer has notified employees at the place of 
employment of the intent to employ H-IB workers. 

Certain employers are required to make three additional attestations on 
their application. These additional attestations apply to H-IB employers 
who: (1) are H-IB dependent, that is, generally those w'hose w'orkforce is 
comprised of 15 percent or more H-IB nonimmigrant employees; or 
(2) are found by Labor to have committed either a willful failure to meet 
H-IB program requirements or misrepresented a material fact in an 
application during the previous 5 years. These employers are required to 
additionally attest that: (1) they did not displace a U.S. worker within the 
period of 90 days before and 90 days after filing a petition for an H-IB 
worker; (2) they took good faith steps prior to filing the H-IB application 
to recruit U.S. workers and that they offered the job to a U.S, applicant 
who was equally or better qualified than an H-IB worker; and (3) prior to 
placing the H-IB worker with another employer, they inquired and have no 
knowledge as to that employer's action or intent to displace a U.S. worker 
within the 90 days before and 90 days after the placement of the H-IB 
worker with that employer.' 

After Labor certifies an application, the employer must submit to USCIS an 
H-IB petition for each w'orker it wishes to hire (see App. Ill for the H-IB 
petition and supplement). On March 1, 2003, Homeland Security took over 
all functions and authorities of Justice’s Immigration and Naturalization 
Service under the Homeland Security Act of 2002 and the Homeland 
Security Reorganization Plan of November 25, 2002, Employers submit to 
Homeland Security the application, petition, and supporting 
documentation along witii the appropriate fees. When Congress passed 
ACW'IA in 1998, it imposed a filing fee of $500 on H-IB petitions, In 2000, 
Congress passed legislation to increase the amount of filing fees to 
$1,000 then increased the amount again to $1,500 in 2004." Along with a 
$1,500 filing fee, an employer must also submit a $500 fraud prevention 


^ These additional requirements first, applied fnnn .l.anuaTy ]!0, Septembei- l-iO, 2008. 

I lowovcr, the provision mpiiriiig Uicsc alti^slalioris sunsc'llcd, or cxjiinK), mid wus tuil 
reinstitirted imtil Mairh 8, 200.). (ronseqiientJy, fmm October 1, 2(K)8, to Ma.rch 7, 2005, H- 
indc|>ondeiil employers and willfiil violalor cmipkiyers were not reiiiiirixJ lo make th(^ 
<ii]<iiUuiial allcsUdJoiis, and, iiieffecl, were able lo liire II-IB workers oven if they displaced 
U.S. workers and did not make efforts to recruit ir.S. w>rkei3. 

"Pub. L.No. 100^311 (Oel. 17, 2000); The il-iI3 Visa PeJ'ormAel 012001, Pub. L. No. 1U8-117 
(Dec. 8, 2001). 
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and detection fee to Homeland Security.’ Information on the petition must 
indicate the wages that will be paid to the H-IB worker, the location of the 
position and the worker’s qualifications. Through a process knowm as 
aijjudication, Homeland Security reviews the documents for certain 
criteria, such as whether the petition is accompanied by a certified 
application from Labor, whether the employer is eligible to employ an 
H-IB worker, whether the position Is a specialty occupation, and whether 
the prospective H-IB worker is qualified for the position. 

The Wage and Hour Division of Labor’s Employment Standards 
Administration perfonus investigative and enforcement functions to 
determine whether an employer has complied with its attestations on the 
application. An aggrieved individual or entity^ or certain non-aggrieved 
parties may file a complaint with Labor that an employer violated a 
requirement of the H- 1 B program. To conduct an investigation, the 
Administrator must have reasonable cause to believe that an employer did 
not comply with or misrepresented information on its application. 
Employers who violate any of the attestations on the application may be 
subject to civil money penalties or acbuinlstrative remedy, such as paying 
back wages to H-IB workers or debarment, which disqualifies an employer 
from piuticipating in the H-IB progriun for a specified period of time. 
Employers, the person w'ho filed the complaint, or other interested parties 
who disagree with the findings of the investigation then have 15 days to 
appeal by requesting an administrative hearing, 

The Office of Special Counsel for Immigration Related Unfair Employment 
Practices (OSC) of the Department of Justice also has some enforcement 
responsibility. Under statutory authority created by the Immigration 
Reform and Control Act of 1986, OSC pursues charges of citizenship 
discrimination brought by U.S. workers who allege that an employer 
preferred to hire an H-IB w'orker. 


• The Il-JU Visa ireroniiAci. of 2004, Piih. L No. 108-147 8,211(14). 

' All i^grieved individual call be an II- IB worker, a Li.S. w orker, or a biugiiiiiiiig 
representative for workca^ an a^rieved entity can be another federal agency, sueh as the 
DeparUiiciil of Slate, or a conipcLilor who is adversely aJiecLed by liie employer’s iilleged 
non-conipliancc with the application. 
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Rgure 1 gives an overview of the H-IB visa process. The figure highlights 
the m^or steps that an employer tak^ when hiring an H-IB worker. 
Figure 2 highlights the process for investigations when a violation has 
been alleged. 
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Figure 1: An Overview of the H-1B Visa Process 
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Figure 2: H-1B Investigatory Process 

Irvestigations by Labor iiwestigatione by Justice 


An aggneved indiyidu^ or entity, or 
cerraip non-aggrieved {Kirtiss, fils a 

complaint with Labors WHO fliat an 
employervioia^ a requirement of ^e 

H- 1 B program or misrapressnt&cl a 
matenai tact on ite appiicaticn within 12 
rricnlhs of the slieged vlclation. 


Ar aggneved indrvirJual or scmoono 
acting on behalf of ar aggneved indiv'di.al 
may file a charge v.'lth Justice's OSC that 
an employer preferred In hire an ri 1 B 
wotKe'. 



If there is reasonable cause. WHD 
invcMiligalos 1o fjoletmin© if a violation 
occurred. 

OSC irvestigstes, and within 120 or ?10 
days must deteitnine If there is reasonable 
cause to believe the charge is true. 

f 


Ha violaricn is found. WHO may assess 
bar^ wages, or civil r:orc^' ponsH&es. or 
order debarmarif or other adniTislrstive 
remedies. 


It it determines that reasonable cause 
exists, OSC may file a complaint with an 
administrative law judge. If it chooses not 
tcfilcacc.mplainttho party that filed the 
charge lias 90 days to tile a conplaint 
•with me adrninlatrativ’e lawjudge. 

t 

T 

Wittiin 1 5 days, ary Interested party may 
request a [tearing Mth an administrative 
law judge ro review WHO'S detenninalion. 
The judge's findings are subject to appeal. 

If the judge fnds avioiancn, he or she 
may assess suministralivo remedies and 
dvii moiiey penalties. This binding Is 
suoject to appeal. 


&nd QP.R. Part 665, Su£>part I ana & U.S.C. § 13241). 




GAO-06-720 H-IB Visa Program 









84 


Labor Has Limited 
H-IB Authority, but 
the Agency Could 
Improve Its Oversight 
of Employers’ 
Compliance with 
Program 
Requirements 


Labor’s H-IB authority is limit-ed in scope, but the agency could impr ove 
its oversight of employers’ compliance with program requirements. While 
Labor’s review of employers’ applications to hire H-IB workers is timely, it 
lacks quality assurance controls and may overlook some inaccuracies, 
such as applications containing employer identification numbers with 
invalid prefix codes. Labor’s Wage and Hour Division investigates 
complaints made agaiivst H-IB employers and keeps a database of 
employers with prior violations. Labor has the authority to conduct 
random investigations of some of these employers and began doing so in 
April 2006. Labor uses education as the primary method of promoting 
compliance with the H-IB program. In addition to conducting compliance 
assistance programs for employers, it also coordinates with the 
Department of State to provide H-IB workers with information about their 
employee rights. 


Labor’s Review of 
Employers’ Requests Is 
Fast, but May Overlook 
Some Inaccuracies 


Labor has reduced the time it takes to certify employers’ applications by 
reviewing them electronically <md subjecting them to data checks. Labor 
increased the percentage of applications reviewed within the required 
seven d^s from 56 percent in fiscal year 2001 to 100 percent in fiscal year 
2005. As of January 2006. all applications must be submitted electronical!/ 
and Labor’s website informs employers that it will certify or deny 
applications within minutes based on the information entered. Our 
analysis of Labor’s data found that of the 960,563 applications that Labor 
electronically revlew'ed from January 2002 through September 2005, 

99.5 percent were certified, as showm in table 1. Not all applications 
continue through the process and result in H-IB visas — employers can 
withdraw their applications, petitions can be denied, or the visa may not 
be is.sued. Therefore, Labor officUiJs told us the number of applications 
submitted represents employers’ interest in the H-IB program rather than 
the actual niunber of H-IB visas that lue issued. 


Special mail applicaUoii tiling procedures are <i\ iuLibk' tor cjuployci's willioul IiilcnicL 
access or with plQrsical disabilities. 

^"Oiir aiudysis included applieaUons filed eleclronicidly rn.iiii.I<uui<uy 11, 2002, Uuougli 
September 30, 200-5, except for five appUcattons with a decisiori date of Oettiber 2, 2005. 
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Table 1: 
2005 

Labor Condition Applications Electronically Reviewed from 2002 through 

Fiscal 

year" 

Total number 
of applications 

Applications 

certified'' 

Percentage 

certified 

Applications 

denied' 

Percentage 

denied 

2002 

123,060 

122,305 

99,4 

755 

0.6 

2003 

221 ,262 

220,234 

99,5 

1,026 

0.5 

2004 

30S.470 

306,645 " 

99.4 

1,040 

0.3 

2005 

307,771 

306,927 

99,7 

644 

0,3 


Seute«' GAO analysis et Oapailmant ei Labor data. 


'Represents data trom January 2002 through September 2005, with the exception of five applications 
that were reviewed by Labor on October 2. 2005. 

Number ot applicaltons certfied and denied may not equal the total number of applications because 
some applications were not recorded as either certified or denied. 

In addition to agreeing to certain attestations on the application, 
employers must provide information about themselves, such as address 
and employer identification number, as well as information about each 
position they are seeking to fill, the time period they will need the worker, 
the prevailing wage and location for the position, the wage the worker will 
be paid, and the number of workers they warit to hire. On the applications 
submitted electronically from January 2002 through September 2005, 
approximately 90 percent of employers requested only one worker even 
though they are allowed to request multiple workers for the same 
occupation on an application. Approximately one-third of the applications 
were for vrorker-s in computer system analysis and programming 
occupations, wdth the next ntost frequent request, for college and 
university edtication workers, at 7 percent. About 30 percent of the 
positions were located in either California or New York,^^ See appendix W 
for more information on H-IB workers. 

Labor’s review of the application is limited by law to identifying omissions 
or obvdous inaccuracies. Labor will not certify an application if the 
employer has fmled to check all the necessary boxes or not filled in 
required information such as w'age rate, prev’ailing wage or period of 
intended employment. Labor’s system will also deny an application if it 
contains obvious inaccuracies. In addition to checks to ensure that data 


' ' Docs not include additiona] or subsequent work locations. 
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Helds have the correct number of digits or are numerical when required. 
Labor has defined ob\'ious inaccuracies as when an employer: 

• files an application after being debarred, or disqualified, from 
participating in the H-IB program; 

• submits an application more than 6 months before the beginning date 
of the period of employment; 

• identifies multiple occupations on a single application; 

• states a wage rate that is below the Fair Labor Standards Act minimum 
wage; 

• identifies a w'jtge rate that Is below the prevailing wage on the 
application: and 

• Identifies a w'age range where the bottom of the range is lower than the 
prevailing w'age on the application. 

Despite these checks, Labor’s sj^tem does not consistently identify all 
obvious inaccuracies. For example, although the overall percentage was 
small, we found 3,229 applications that were certified even though the 
wage rate on the application was lower than the prevailing wage for that 
occupation in the specific location. Table 2 shows the wage rates and 
corresponding prevailing wages from a sample of applications Labor 
incorrectly certified because the wage rate was not equal to or greater 
than the prevailing wage. 


Table 2 : Wage Rates and Prevailing Wages from a Sample of Labor Condition 
Applications That Were Incorrectly Certified 

Sample 

applications 

Application 
wage rate 

Application 
prevailing wage 

Application 
certification status 

Application 1 
1^2002 

$60,163 per year 

$83,833 per year 

Certified 

Application 2 
1^2003 

$37,784 per year 

$52,876 per year 

Certified 

Application 3 

FY 2004 

$32,000 per year 

$35,000 per year 

Certified 

Application 4 

FY 2005 

$55,000 per year 

$75,000 per year 

Certified 


Additionally, Labor does not identify other errors that may be ob\1ous. 
Specifically, Labor told us its sj^tem re\iew's an application’s employer 
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identification number*- to ensure it has the correct number of digits and 
that the number does not appear on the list of employers who are 
ineligible to participate in the H-IB progranr. However, our analysis of 
Labor’s data found that Labor’s review may not identify numbers that are 
erroneous. For example, we found 993 certified applications with invalid 
employer identification number prefixes. Wdiile an invalid employer 
identification number could indicate a fraudulent application, Labor does 
not consider it an obvious inaccuracy. Officials told us that in other 
programs, such as the permanent employment program, Labor matches 
the application’s employer identification number to a database with valid 
employer identification numbers; however, they do not formally do this 
with H-IB applications because it is an attestation process, not a 
verification process. 

According to Labor, most of the process of reviewing applications is 
automated — ^the primary reason an analyst will review an application is if 
the employer s prevailing wage source is not recognized by Labor’s 
database. The analyst reviews the source of the prevailing wage provided 
by the employer jiLSt to ensure the source meets Labor's criteria, not to 
verify that the previiiling wage Is correct. The employer may obtain a 
prevailing wage from a state workforce agency, a collective bargaining 
agreement, or another source, such as a private employment survey. If the 
employer uses a private employment survey and the analyst finds the 
survey meets Labor’s criteria — such as having been conducted in the last 
2 years and using a statistically valid methodology to collect the data — the 
survey will be added to Labor’s database and used to approve future 
applications. Officials also told us that analysts review from three to five 
applications per day. In an effort to promote consistency in prevailing 
wage determinations, Labor has Issued guidance for its state workforce 
agencies as well as for employers using surveys. Labor officials told us 
they always advise employers to obtain prevailing w;ige rates from the 
state workforce agency, but they ;ilso said that because the application is 
an attestation process, employers <ire responsible for doing the required 
analysis to determine the prev'ailLng wage and maintaining the proper 
documentation to support the prevailing wage provided on the application. 


Htc employer idenUfieatiotL number is used by tlic Internal Revenue Scr\lce to Identify 
taxpayers who are required to file business tax returns. Tlie number has nine digits and is 
issued in llie .XX-XXXXXXX TomiaL 
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We and others have previously reported that Labors review of the labor 
condition application is limited and provides little assurance that 
employers are fulfilling their H-IB responsibilities. In 2000, given Labor’s 
limited review of the application, we suggested Congress consider 
streamlining the H-IB approval process by requiring employers to submit 
the application directly to the Immigration and Naturalization Service, 
now the USCIS.*^ Similarly, in 2003, Labor's Inspector General reported 
that either Labor should have authority to verify the accuracy of the 
application information or employers should file their applications directly 
to USCIS.''* While Labor officials told us they frequently review the 
application process to determine where improvements can be made, they 
rely on a ^rstem of data checks rather than a formal quality assurance 
process because of the factual nature of the form and the number of 
applications received. Additionally, they said if they conducted a more in- 
depth review of the applications, they could overreach their legal authority 
and increase the processing time for applications. Officials also said the 
integrity of the H-IB program Ls ensured through enforcement and by the 
fact that there is actual review by staff when the employer submits the 
paperwork to USCIS. 


Labor Investigates 
Complaints and Has Begun 
the Process of Randomly 
Investigating Previous 
Violators 


Labor enforces H-IB program requirements primarily by investigating 
complaints filed against employers. H-IB workers or certain others with 
knowledge of an employer’s practices who believe an employer has 
violated program requirements can file a complaint with Labor’s Wage and 
Hour Division, which received 1,026 complaints from fiscal year 2000 
through fiscal year 2006. If the complmnt meets certain criteria — such as 
being filed within 12 months of the violation — Labor said it notifies the 
employer of the investigation and requests information, including payroll 
records, prevailing wage determinations, !ind Labor’s certified 
applications. Labor also interview's the employer and workers, checks its 
violations database to determine if the employer has any previous 
violations, and assesses the employer’s compliance with till H-IB progrmn 
requirements. As a result, an investigation may result in more than one 
violation. Once the investigation is complete, Labor told us it meets with 


(lAO, ll-lli t\treign WorkfU's: lieller Cinilnilx Nfxiled l.o lirtp h'lujili/yrrs aiul Fmlt’cl 
WvHcers, GAO/IIEIIS-00-1.57 (Washington, D.C.: Septeitibcr 2000). 

“ Department of Labor, Office of Inspector General, Oiietview twd Assessment of 
Vvbierabilities in the Department of Labor's Alien Labor Certification Programs, 
06-(Kt-<K)7-():t-:t21 {Washington, l).C.: 's^)l«nber2(M«). 
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the employer to explain the findings and follows up with a letter to the 
employer listing violations and penalties, such as payment of back wages 
due to H-IB workers who were not paid the required wage, civil money 
penalties, debarment, or other administrative remedies (see table 3). 


Table 3: Possible Penalties for Violations of the H-1 B Program 

Violation/penalties 

Back wages 

Civil money 
penalties 

Debarment 

period 

Failure to meet certain attestations 
or misrepresentation of fact in an 
application 

Due to 

employees not 
paid the 
required wage 

Not to exceed 
$1,000 per 
violation 

For at least 

1 year 

Willful failure to meet attestations 
or a wiIHul misrepresentation ol fact 
in an appUcation 

Due to 

employees not 
paid the 
required wage 

Not to exceed 
$5,000 per 
violation 

For at least 

2 years 

Willful failure lo meet attestations 
or a willlul misrepresentation ol 
fact in an applicalion that resulted 
in the displacement of a U.S. 
worker either 90 days belore or 
after hiring an H-i B worker 

Due lo 

employees not 
paid the 
required wage 

Not to exceed 
$35,000 per 
violation 

For at least 

3 years 


Soutoe: GAO analysis o1 S U.S.C. § 1162in)(2)(C1. 


While the number of H- IB complaints and violations has increased from 
fiscal year 2000 through fiscal year 2005, the overall numbers remain snuill 
and may have been affected by changes to the program. As shown in table 
4, our analysis of Labor’s data found the number of complaints increased 
from 117 in fiscal year 2000 to 173 in fiscal year 2005, The number of cases 
with violations more than doubled over the same period, The most 
common tiolation was not paying H-IB workers the required wage. With 
the increase in violations, the amount of penalties also increased. In fiscal 
year 2000, 226 H-IB workers were found to be due back wages of 
$1.2 million, by fiscal year 2005 the number had increased to 604 workers 
with back wages due of $5.2 million. In addition to the payment of back 
wages, employers were required to pay civil money penalties of more than 
$400,000 over the same period. 




GAO-06-720 H-IB Visa Program 







90 


Table 4: H-1 B Complaints, Violations, Back Wages Due, and Fines Assessed 


Fiscal year 

Number of 
complaints 

Number of 
cases with 
violations 

Amount of back 
wages due 
(millions) 

Number of 
employees due 
back wages 

Civil money 
penalties 
assessed 

H-IB fiscal year 
cap 

2000 

117 

93 

$1.2 

226 

$21,000 

1 15,000 

2001 

192 

67 

0.6 

135 

17,750 

195,000 

2002 

238 

210 

3.8 

830 

48,350 

195.000 

2003 

148 

264 

4.0 

552 

136,890 

195.000 

2004 

158 

271 

4.2 

390 

114,125 

65,000 

2005 

173 

217 

5.2 

604 

103,350 

65,000 

Total 

1,026 

1,122 

$19.0 

2,737 

$441 ,465 




Souio»: OAO analysis ot Dspartmant oi Labor, Waga and Hour Division data, 

tneAmarloan Comiiatllivanass 

andWorMoroe 


lmptDvem»nlAolol 199S, and the Ainenean Comp«(iven»n n the Twenty-First Centuiy Act o)200C. 

Froni fiscal year 2002 through fiscal year 2005, Labor requested over 
60 debanuent periods from Homeland Security for employers that 
committed certain violations — for exantple, willfully failing to pay an 
H-IB worker the required wage — that resulted in their being disqualified 
from participating in the H-IB program for a specified period of time.^' 
Labor officials told us it is ditficult to attribute changes in complaints and 
violations to any specific cause because of multiple legislative changes to 
the program, such as the temporary increase in the number of H-IB 
workers allowed to enter the country and the additional attestations for 
certain employers that expired and then were reinstated. 

In addition to investigating complaints, Labor’s Wage and Hour Division 
has recently begun randomly Investigating employers who have willfully 
violated the program’s requirements. Labor has had the statutory authority 
to conduct random investigations of these employers since 1998. Under 
this authority, Labor can subject employers on a case-by-case basis to 
random investigations up to 5 years from the date the employer first 
willfully violated the requirements of the H-IB program or willfully 
misrepresented a material fact in the labor condition application. Officials 
told us that the WHD did not schedule random H-IB investigations of 
willful violators until recently because, by definition, such employers are 
debarred from employing H-IB workers for a fixed number of years (they 


Homeland Sccurlly docs not have a record oftJiciuuiiber of dobanneiit requests received 
ill fiscal years 2000 and 2001. Labordoes not have a record of its number of debarment 
myiesls for Hsital year 2000. 
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often go out of business due to the debarment), the number of such 
employers is very snuill (the total didn't reach oO nationwide until late in 
fiscal year 2005) and trained H-IB investigators have heavy case loads. 
However, Labor said that it will initiate random investigations nationwide 
in fiscal year 2006. Labor has an existing database that it plans to use for 
targeting employers for investigations. The database contains information 
about employers w'ho have previoitsly vdolated their obligations under the 
H-IB program, including the types of violations and the penalties that were 
assessed. Although cases with willful violations represent a small number 
of all cases with violations, they have increased from 8 percent in fiscal 
year 2000 to 14 percent in fiscal year 2005. (See fig. 3) Officials said that 
they now have 59 cases on which they can follow-up to determine if the 
employer has committed another violation, Labor said that, in addition to 
initiating random investigations of willful violators nationwide, it will set 
up a system to track the data in its database and train its employees in 
fiscal year 2006. In April 2006, Labor sent a letter to its regional offices 
directing them each to initiate an investigation of at least one case prior to 
September 30, 2006. 
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Figure 3: Willful and Nonwillful Violations from Fiscal Year 2000 through Fiscal Year 
2005 

Total number of caeee 
300 



Fiscal year 

□ Total number ol cases with non-wilHul violations 

□ Total number ol cases with williul violMlons 
Source*: GAO analyn* ot Depatimtnt ot Labor data. 


Labor Relies Primarily on Labor uses education as the primary method of promoting employer 
Education to Promote compliance with the H-IB program. For example, Labor conducts 

Emolover Comnliance compliance assistance programs, posts guidance on its website, and 

explains employers’ obligations under the law during complaint 
investigations. 

Labor held a total of 6 H-IB compliance assistance programs for H-IB 
employers from fiscal year 2000 through fiscal year 2005. Typically, 
compliance assistance programs are conducted by Labor’s district offices 
based upon requests by employers, employer associations, or employee 
groups. For example, in fiscal year 2002, Labor gave two presentations in 
Massachusetts, attended by 290 participants, mostly attorneys. In addition, 
Labor presented at two continuing education events for attorneys in Los 
Angeles and New Jersey in fiscal year 2004. Labor also holds seminars in 
response to requests for compliance information from employer 
associations and discusses compliance with H-IB program requirements 
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with companies that do not have pending lawsuits related to the H-IB 
program. 

Labor provides information to employers through its website, such as 
employer guidance and fact sheets that describe employer responsibilities 
and employee rights under the H-IB program. Some of the fact sheets have 
not been updated since the program was amended by the H-IB Visa 
Reform Act in 2004, but officials told us they have developed 26 new fact 
sheets that will be made available on the agency's website this fiscal year. 
Labor also publicizes violation cases by issuing press releases on its 
website, particularly when it debars an employer. Labor officials told us 
that the purpose of the press releases is to show that there are 
consequences for not complying with the law, 

Labor takes the opportunity to explain employer obligations under the law 
during its investigations of compUiints filed against H-IB employers. At the 
beginning, m investigator sends the employer the regulations that pertain 
to the H-IB progfiuu and. during the inv'estigation, highlights the law and 
regulations that are relevant to the case. The investigator also answers any 
questions the employer nuiy ha\^. At a final conference, Labor tells the 
employer which pat is of the law the employer violated. Additionally, 

Labor always asks the employer it is investigating how it plans to change 
to come into compliance with the program, 

Labor is working with the Department of State to provide information 
cards to H-IB workers about their employment riglits. Workers receive the 
information cards with their visas. Labor also distributes the cards lo 
employers so that they are aware of an H-IB worker’s rights. The Ctirds 
include information on employees’ rights regarding wages and benefits, 
illegal deductions, worldng conditioas, records, and discrimination. (See 
fig. 4.) 
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Figure 4: H-1B Worker Information Card 


rmploypr's iiamf. addreaii and Irlpphone numbrr. You 
may examinr th<r public diacloaurr documenU (hat ihe 
employer ia required to keep that provide information 
about the employer'a compliance with Labor Condition 
Application 'a atteatationa. 

DlliCRIMINATIONi Your H-IB employer may not 
intimidate, threaten, blaeklial, diacharfc, or in any 
other manner diacriminale againat any employee, 
former employee, or job applicant for diacloaing 
information that ia reaaonably believed to be violation! 
of Il-IB requirement! or for cooperating in an inveati- 
gatinn or other proceeding cooceming the employee'! 
compUance. 


U.S. Dep artment of Lahor 

Wage and Hour Diviaion 

This card providea summary information 
on legal protections for H>1B workers. 

If you would like more information 
call toll-free: I-866-4US WAGE 
(1-B66-487-9243) or visit our web site 
at www.wagehoar.dol.gov 




Tengiorary non-immigranta who enter the I'niled 
Stalea with an H-IB visa and work in s|>ecialty ucciipa- 
lion« or B! fashion models have the following rights. 

WACEsmENEFITS: Yon must be paid the arinal 
wage, which is the same wage rale your employer pays 
other workers with similar experience and qualiRca- 
liuns, or the local prevailing wage for the occupation 
in the area of inlrndnl rmploymeni, whichever is 
higher. You must he paid for non-productive time 
caused by the employer or by the lark of a license or 
permit: and you must be offered fringe benefits on the 
same basis as offered to U.S. employees. 

IIXEGAL DEIIl'fmONSi Your employer may not 
rr<{uire you to pay, either dirrelly or indireelly, any 
part of the y>eliliun filing fee: or lu pay a finaneial 
penally for leaving employment before a dale set in the 
em|>loymenl eontraet: or to pay employer husinrss 
rx|>rnses (sueh as attorneys fees for preparation and 
filing of the (1-lB Labor Condition Appliealion). 

WORKING CONDITIONS! Your employer must 
provide you with working conditions on the same basis 
and rriirria as provide<i to similarly employed U.S. 
workers (such as hours, shifts, vaeations, seniority- 
based Irenefits). NOTICE: Your employer niusl 
provide you with a copy of the l.abor Condition 
.Application. 

RECORDS: Your employer must keep records of the 
hours you work and the wages you are paid. You 
should keep a rrrord of Ihe hours worked and the 


Source: Department o( Ls 


Homeland Security and Justice also provide information to employers in a 
variety of ways such as publishing newsletters, responding to written 
inquiries from employers and their counsel, informational bulletins, 
answering questions for employers who call, and providing information on 
their websites. Homeland Security publishes informational bulletins for 
employers seeking to hire foreign workers. The Department also uses its 
website to advise the public of any changes in the H-IB program regarding 
filing fees or eligibility resulting from changes in the law. Justice engages 
in educational activities through public service announcements aimed at 
employers, workers, and the general public. The agency also trains 
employers, and works with other federal agencies to coordinate education 
programs for employers. Justice also has a telephone intervention hotline 
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for U.S. workers and H-IB employer's to call when disputes arise. Justice 
uses the hotline to quickly address questions and to resolve problems. In 
addition, Justice answers e-mails, issues guidance, and provides 
information on its w^ebsite. 


Labor and Homeland Labor, Homeland Secluity, and Justice all have responsibilities under the 
. H-IB program, but Labor and Homeland Security could better address the 

Security KaC6 challenges they face in sharing information. After Labor certifies an 

Challen26S Sharins application. Homeland Secur ity’s USCIS reviews the information but 
° cannot easily verify how many times the employer has used the 
iniOimatlOn application. Also, USCIS staff told us that, during their review, they may 

find evidence that employers are not meeting their H-IB obligations, 
However, current law precludes the Wage and Hour Division from using 
this information to initiate an investigation of the employer. In addition to 
Homeli'md Security, Labor also shares enforcement responsibilities with 
Justice, which pursues charges filed by U.S. workers who allege that they 
were not hired, or were displaced, so that an H-IB worker could be hired 
instead. From 2000 through 2005, Justice entered six out-of-court 
settlements to remedy violations and assessed $7,200 in penalties. 


Labor and Homeland 
Security Coordinate to 
Process Employers’ 
Requests to Hire H-IB 
Workers, but Do Not Use 
Certain Information to 
Investigate Possible 
Violations 


Homeland Security’s USCIS reviews Labor’s certified application as part of 
the adjudication process; how'ever, it lacks the ability to easily verify 
whether employers have submitted petitions for more w'orkers than 
originally requested on the application. Labor can certify applications for 
multiple workers and, therefore, employers can use one application in 
support, of more than one petition. How'ever, USCIS* data system, CLAIMS 
3, does not match each petition to its conesponding application because 
the system does not include a field for the unique number Labor assigns 
each application. As a result, USCIS cannot easily verify how many times 
the employer has used a given application or w'hich petitions w'ere 
supported by which appbcation, potentially tillowing employers to use the 
application for more workers than they were certified to hire. USCIS staff 
told us that when employers do not provide the names of the other H-IB 
workers approved using the same certified application, the adjudicator 
may request it from the employer. USCIS staff also told us tliat a letter is 
sent to the employer requesting the information and tlie employer has 
approximately 12 weeks to respond. Consequently, a request for 
information requires ststff time and slows down the adjudication process. 
While USCIS told us it has attempted to add Labor’s application case 
number to its database, it has not been able to because of the system’s 
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menioiy limitations. IISCIS told us it is currently transforming its 
information technology system; however, it will be several years before 
the new system is operational. 

During the process of reviewing employers' petitions, USCIS may find 
e\'idence the employer is not meeting the requirements of the 
H-IB program, but current law precludes the Wage and Hour Division 
from using this information to initiate an investigation of the employer."’ 
For example, to extend an H-IB worker's stay in the United States, an 
employer may submit a petition with the worker's W-2 fonn ' as 
supporting documentation. USCIS staff told us they have reviewed 
petitions where the wage on the W-2 form was less than the wage the 
employer indicated It would pay on the original Labor application. In these 
cases, USCIS asks the employer to explain the wage discrepancy. If the 
employer has a legitimate explanation and documentation — for example 
the worker w'as on some type of extended leave — the petition may be 
apprised- However, if the employer is unable to adequately explain the 
discrepancy, USCIS said it inay deny the petition but generally does not 
report these employers to Labor for investigation. USCIS dne.s not have a 
formal pnjcess for ivpoitiiig the cliscix>ptuicy to Labor. According to officials 
from Labor, it does not consider Homeland Security to be an aggrieved 
party; therefore, Labor would not initiate an investigation based on 
Information received from, or a complaint filed by, Homeland Security, 

Labor and Homeland Security also coordinate w’hen employers have 
committed violations resulting in debarment. After Labor’s Wage and Hour 
Division determines tliat an employer has committed a debarrable 
offense — such as willfully not paying <m H-IB worker the required wage — 
Labor notifies USCIS, w'hich in turn provides dates for the period of time 
that it w'ill automatically deny petitions from the employer. Labor’s Wage 
and Hour Division then sends a letter Lnfonning the employer that it is 
ineligible to sponsor workers for the H-IB program for that period of time. 
A copy of the letter is sent to Labor's Employment and Training 
Administration so that it will not certify any applications from the 
employer for the same period. 


‘■^tlmler l.ho IN.-V, as ariKindcHl, inrormalioii siilimiM<'<i l>y an (unplo.vcr for pur])()S(^s of 
sec’iuiii^ Uic cmploynicnt of an II-IB is pruiiibil erl from being eoiLsidered a 

n^'oipl of iiiromtaliori rorpurposcsorinil.ialiiig an iiivrsi igalion bascil on a (^cMliblc; source' 
luidor Qk INA. 8 U.S.C. 1 118a(n)(2)(G). 

' ’The W-2 foimistticBitcmal Revenue Service s wage and tax statement. 
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Both Labor and USCIS officials said they are working to improve 
communication between the two agenda. For example, Labor, Homeland 
Security, and die State Department convened a multi-agency fraud 
working group, w'hich met in March 2006, to discuss strategies for dealing 
with fraud in the H andL\'isa programs.*^ 


Justice Handles U.S. Justice pursues charges filed by H.S. workers who allege that an H-IB 

Workers’ Cases worker was hired in their place. The Immigration and Nationality Act, as 

amended, gives U.S. w'orkei's the right to file a charge against an employer 
when they believe an employer preferred to hire an H-IB visa holder. 
When a charge has been filed, Justice's Office of Special Counsel opens an 
investigation for 120 or 210 days, as determined by statute, Charges may 
be resolved through a complaint before an administrative law judge, an 
out of court settlement, or a dismissal for lack of reasonable cause to 
believe a violation has occurred. Between 2000 and 2005, no cases were 
heard in court by ftn administrative law' judge. Most of the 101 
investigations stfuted by Justice from 2000 through 2005 were found to be 
incomplete, withdrawn, untimely, dismissed, or investigated without 
finding reasonable cause for a xHolation. If Justice finds that an employer 
hired an H-IB w'orker instead of a U.S. worker, Justice may assess 
penalties, impose debarment, or seek administrative remedies such as 
back wages. Justice may assess penalties on cases settled out of court if it 
finds that an employer hired an H-IB worker over a better-qualified U.S, 
worker. From 2000 through 2005, Justice found discriminatory conduct in 
6 out of the 97 investigations closed. Justice assessed a total of $7,200 in 
penalties in three of tlie six cases, all in 2003.'” 


nie H \lsa program also includes categoiics for other tyries of tein]:ii:irar 3 ' workers, 
Tiirhifling agricultural workwa and non-agriciiltiira.l (H-2B) workers, 'the L \1sa 

j>r(>grriiii allows companies to l.ransforempIti.v^MSi ink) Hie I nil cni Sla.Irs. 

"'in the three cases where penalties were a.ssessed, eniployers advertised for only H-IB 
workers for various IT positions. ll£K>n recreiving nolicte of I lie charges, I he employers 
iiiunedialely i^rcednol to posi discriiiiiniiloiy jidvcrUsiiig in llie I'ulurc ;uiii lu t;ike slops Lo 
recniil I '.S. workers (as well asperrtiarietil arnl (eriijH)ra.ry lesidenls, refugees, and a.sylees). 
In tlicsc cases, miidniuni penalties were imp>osc<l bec«mso Iticrc w ort' no idenUIiiiblc 
\’jetrms and by law, penalties are capped at $2,200 per violation or individual. In the tluxx' 
eases where penalties vvcrcnol assessed, discriminalioii iigiiinsL LLS. w orkers appciued Lo 
be inadvertent, not intentionaL 
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Conclusion continue to request high numbers of foreign temporary 

workers under the H-IB nonimmigrant visa program. Labor, along with 
Homeland Security and Justice, must address the desires of U.S. 
employers for skilled foreign workers as well as ensure the program’s 
integrity and protect both domestic and foreign workers. Labor's authority 
to review the Labor Condition Application is restricted to looking for 
completeness and obvious inaccuracies, but it could improve its oversight 
of employers’ compliance with progtam requirements, Additionally, USCIS 
may find information in the materials submitted by an H-IB employer that 
indicates the employer is not complying with program requirements, 
However, current law^ restricts Labor from using such evidence to initiate 
an investigation of the employer. USCIS also has an opportunity to 
improve its oversight of employers' petitions to hire H-IB workers by 
matching information from its petition database with Labor’s application 
case numbers to detect w’hether employers are requesting more H-IB 
workers than they were originally certified to hire. As Congress 
deliberiites changes to U.S. immigration policy, ensuring that employers 
are in compliance with the program's requirements that protect both 
domestic and H-IB workers is essential. 


To increase employer compliance with the H-IB program and protect the 
' . rights of U.S. and H-IB workers. Congress should consider (1) eliminating 

Congressional the restriction on using application and petition information submitted by 

Consideration employers as the basis for initlatirig an investigation, and (2) directing 

Homeland Security to provide Labor with information received during the 
adjudication process that may Indicate an employer is not fulfilling its 
H-IB responsibilities. 


Recommendations for 
Executive Action 


To ensure employers are complying with program requirements, we 
recommend that as USCIS transforms its information technology system, 
the Labor application case number be included in the new system, so that 
adjudicators are able to quickty and independently ensure that employer s 
are not requesting more H-IB workers than were originally approved on 
their application to Labor. 


To strengthen oversight of employers’ applications to hire H-IB w'orkers, 
we recommend that Labor improve its procedrrres for checking 
completeness and obvious inaccuracies, inclirding developing more 
stringent, costieffective methods of checking for wage inaccuracies and 
invalid employer identification numbers. 
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A2GIICV ConiniCntS provided a draft of this report to the Departments of Labor, Homeland 

® Security, and Justice for their review and comments. Each agency 

and Our Evaluation provided technical comments, which we incorporated as appropriate- 
justice did not hav'^e formal conunents on our report. 

Homeland Security agreed with our recommendations and stated that 
USCIS intends to include Labor’s application case number in its new 
information technology system. 

Labor questioned whether our recommendation for more stringent 
measures is supported by the magnitude of the error rate that was found, 
as well as whether the benefits of instituting such measures would equal 
or exceed the added costs of implementing them. In addition, Labor said 
that Congress intentionally limited the scope of Labor’s application review 
in order to place the focus for achieving program integrity on USCIS, 

We believe that Labor is at risk of ceititying H-IB applications that contain 
more errors than were found in the scope of our review. For example, we 
cheeked only for employer identification numbers with invalid prefix 
codes, and did not look for other combinations of invalid numbers or data. 
Therefore, we do not know the true magnitude of the error rate in the 
certification process. We continue to believe there are cost-effective 
methods that Labor could use to check the applications more stringently 
that w'ould enhance the integrity of the H-IB process, 

We are sending copies of this report to the Secretary of Labor, the 
Secretary of Homeland Security, the Attorney General, relevant 
congressional committees, and others who are interested. Copies will also 
be made available to others upon request. The report will be available on 
GAO’S web site at http://www.gao.gov. 


Page 27 


OAO-06-720 H-IB Visa Program 



100 


If you or your staff have any questions about this report please contact me 
on (202) 512-7215 or nilsens@gao.gov. Contact points for our Offices of 
Congressional Relations and Public Affairs may be found on the last page 
of this report. GAO staff who made major contributions to this report are 
listed in appendix VII. 



Sigurd R. Nilsen 
Director, Education, Workforce 
and Income Security Issues 
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Appendix I: Scope and Methodology 


To understand the H-IB certification, adjudication, and enforcement 
processes and the responsibilities of each agency involved, we hosted a 
joint meeting with officials from the Departments of Labor, Homeland 
Security U.S. Citizen and Immigration Services (USCIS), and Justice. We 
also reviewed laws and regulations related to the H-IB program. 

To obtain information on the characteristics of employers who filed Labor 
Condition Applications (applications) and the positions they sought to fill 
with H-IB workers, we analyzed the Eflle H-IB Disclosure Data from the 
Employment and Training Administration (ETA) of the Department of 
Labor. These data included all the applications filed electronically from 
January 2002 through September 2005.' We analyzed the data from a total 
of 960,563 applications to determine (1) the number that had been 
certified or denied, (2) the employers w'ho requested the most workers, 

(3) the most frequently requested occupation codes, (4) the locations of 
the H-lB positions, (5) the source of the prevailing wage used by 
employers, and (6) how many applications were certified with invalid 
employer identification number prefixes when compared with a list of 
valid prefix codes obtained from the Internal Revenue Service. We also 
analyzed how' prevailing wages compared to actual wage rates. The H-IB 
Visa Reform Act. which was passed on December 8, 2004, requires 
employers to pay H-IB workers at least 100 percent of the prevailing wage 
for each specific occupation and location. Prior to the enactment of this 
law, Labor’s regulations permitted employers to pay actual wages that 
were only 95 percent of the prev’alling wage. Accordingly, to ensure we did 
not incorrectly identify any applicatioas <is erroneously certified during 
the time between the passage of the H-IB Visa Reform Act and Labor’s 
implementation of the new' 100 percent requirement, our analysis only 
identified those cases where the actmil w<ige rate was less th;in 95 percent 
of the prevailing wage. 

Additionally, we interviewed offici<rls from ETA regarding the application 
approval process, including the circumstemce^s under which applications 
are reviewed by an anafyst for discrepancies, how prevailing wage sources 
are determined to be legitimate, and the ETA resources that are used to 
process and review ^plications. Additionally, we accessed the application 
online system to determine when tire employer would receive error 


‘ Oiu' analysis Included applications filed HcctronicaHy from .January 1 1, 2002, through 
September 30, 2005, with the exception of five appheations that were re\1ewed by Labor on 
()clol>er2, 2005. 
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Appendix I: Scope and Methodology 


notices when filling out the application. We conducted a data reliability 
assessment of the H-IB Disclosure Data by testing for completeness and 
accuracy, reviewing docxmientation, and inteiviewdng knowledgeable 
officials. We found it to be sufficiently reliable for our purposes. 

To analyze the number and type of H-IB complaints received by Labor's 
Wage and Hour Division (WHD) and the outcomes of the associated 
investigations, we received a data exttact from WHD's Wage and Hour- 
Investigative Support and Reporting Database (WTIISARD). From fiscal 
years 2000 through 2005, we analyzed the number of H-IB complaints, 
violations, and the penalties assessed including the number of employees 
due back wages, the amount of back wages due, civil money penalties, the 
most common violation, and the trend in the number of willful violations 
as a percentage of all violations. We also interviewed WHD officials on the 
complaint and investigation process, the appeal process, educational 
outreach to impiov'e employer compliance, and the WHD resources used 
to process find investigate complaints. We conducted a data reliability 
assessment of the WHISARD data by testing for completeness and 
accuracy, reviewing documentation, and intei-viewing knowledgeable 
officials. We found it to be sufficiendy reliable for our purposes. 

To determine the number of employers who had been debarred, or 
disqualified from participatiiig In the H-IB program for a specified period 
of time, we requested that WHD officials provide the number of times per 
fiscal year from 2000 through 2005 that they sent a letter to USCIS 
requesting a debarment period. We also requested that USCIS provide the 
number of request letters It had recelv'ed from V\TiD. 

To determine the nimiber ;md type of H-IB petitions submitted by 
employers and adjudicated by the Department of Homeland Security US 
Citizenship and Immigration Service, we analyzed service center data from 
the Computer Linked Application Information Management System, 
Version 3.0 (CLAIMS 3) database from fiscal yems 2000 through 2005. We 
analyzed (1) the number of petitions approved or denied; (2) the basis for 
the classification of the worker, such as whether the petition was for a 
new H-IB employee or for a continuation of a w'orker’s stay; (3) the 
employer’s requested action; (4) the educational level of tlie H-IB workers; 
(5) the number of H-lBw'orkers requested on each petition; and (6) the 
occupation codes requested. Additionally, we conducted a data reliability 
assessment of selected variables by testing for completeness and 
accuracy, reviewing documentation, and interviewing knowledgeable 
officials. We reported on the variables that w'e found to be reliable enough 
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Appendix I: Scope and Methodology 


for our purposes. To understand the policies and procedures of the 
program, we interviewed officials at USCIS headquarters. To understand 
the petition adjudication process, we conducted site visits at the USCIS 
Service Centers in Saint Albans, Vermont, and Laguna Niguel, California. 
According to USCIS, from October 2004 through December 2005 these 
service centers combined processed 63 percent of the H-IB petitions. To 
obtain context and facilitate our understanding of the electronic CLAIMS 3 
data, we requested to review a non-probability sample of 48 petition files 
representing a variely of H-IB adjudication processes. During our site 
visits, we leviewed those that were available. 

To determine the type of violations and the process for investigations of 
U.S. worker displacement allegations we interviewed Department of 
Justice officials. We iinalyzed a summary report provided by Justice of the 
number of employers investigated from 2000 through 2005 and the 
outcomes of those cases. To determine the number and outcomes of 
investigations, find the types and amounts of penalties assessed on 
employers, we obtained documentation from Justice. 
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Appendix II: Department of Labor 
Labor Condition Application 
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Appendix II: Department of I^bor 
Teller Condilion Applicalion 
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Appendix II: Department of I^bor 
Teller Condilion Applicalion 
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Appendix III: Department of Homeland 
Security USCIS Petition for a Nonimmigrant 
Worker and H-Classification Supplement 
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Appendix III: Department ofllomelaiid 

TTSCIS Pelilion fora N<>iiiinnii{{rafi4 
Worlier and Il-Clasuitfication Supplement 



Page 36 


GAO-0('>720 H-IB Visa Program 






109 


Appendix III: Department ofllomelaiid 
Se<;iirily TTSCIS Pelilion fora Noiiiinniif^aiil 
Worlier and Il-Clasuitfication Supplement 


7. Il.veyo»evMfiledmimini6ra«peti«iiMifcMypcnoninthi>|Ka^^ 

□ no 

□ Vc» - explain on scpnraie paper 

A. If you iodicaied you were filing a new petilioa in Pul 2. widiin che pait sev 

en years has 

ny persm in Ibis polinon: 

a. BvcT been given Ihe clanufkation you are now rc^iuetliilg? 

Dno 

□ Yea - explain on separnie paper 

I>, Ever been denied Ihe classHicaion yon are now requesting? 

□ no 

□ Yes - explain on scparalc paper 

7. Have you cvcf peviuusly CM a petilioa foe (his penoo? 

□ no 

□ Yes -explain on separate paper 

10. Ifyon are filing for an ciNcttainmem group. ha» any penon in Ibis peiitioo 
been with the group for v leau oue year? 

□ no 

□ Yes -explain on separate paper 
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Appendix III: Department ofllomelaiid 

TTSCIS Pelilion fora N<>iiiinnii{{rafi4 
Worlier and Il-Clasuitfication Supplement 



[ cerhly^ umkr penally oCpajuiy nnderlhclawsofilic Uniled SttKS of America, thia petition arid the evidence auHmillcJ with it 

is all 1tu< ami eoiTCCt. If jiNngdiis onb^alfofaniMganiTaluia. (ccrafy Itaa I an empowered lo do <D by that otgani/ation. If Ibis 
petition is lo extenil a piiot pelilioii, I cenily that die pnipoaed eni|rtoyTO« is under the same tetms and cumliiions as slated in the 
piim approved petition. I authorize the leleasc of any lafunBaiion from my records, or hum the pcliiioiiiag orgonizatinn's recurdaihat 
the U.S. Cilieeskih^ ami liumigraiionSavices needs to dctcfTDiocdigiMiity for the benefit being sought. 



N01 1: If you do no) complciely All <Mi diia fotm and ihe regulted Mippicineni. or fail to subipit required documents listed in the 
inatnienons. ihc persuo(8) filed fee may not be (ound eligible for the requested benefit and this pelilion may be denied. 
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Appendix III: Department ofllomelaiid 

TTSCIS Pelilion fora N<>iiiinnii{{rafi4 
Worlier and Il-Clasuitfication Supplement 



Section 1. Complete thb eectiaa if fUiMK fet H>1B clattiflcatieo. 
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Appendix III: Department ofllomelaiid 

TTSCIS Pelilion fora N<>iiiinnii{{rafi4 
Worlier and Il-Clasuitfication Supplement 


Section 2. Complete this scctioo if filing for H-IA or H-IB clatsiflcation. 


1. Employment is; fChectone} 2. Teniporaiy need is' (Checkone) 

s. I 1 Seasons! c I I TMimuUenl a> i I Unpredictable c. D Rrcutrcnl annually 

b. O Peakiosd i. Q One-time occunnec b. Q Periadic 

2. Explain yom temporary need for the almn's services (attach a $cpann€shwi(s) paper if aJditional space is teeJeti). 


S«c«l0B 2. Complete tbb section if fMng for H-2A classincaiiun. 


The peihiofier and each employer consent to allow ijovctnincot access to the ^ tvbera the labor is balng perfbrinad fbr the putpoec 
vf ileierminitiscompliwtce withll-M roqultcoieats. The peiiiiooa futibei agrees wntxiiy USC1S in ilie manner and within the lime 
thtme spocilied if an H-2A worker absconds, or if the auiborizeJemploymeni eadsmote than five days before the relating eettilluailun 
docutneni expires, and pay liquidated damages of tan dollarafilO.UO) for each instance wnereic cannot demoostrate compliance with 
this nuiificaeiun rcqniremeM. The petinooer agrees also cn pay liquidaKd damages of nvo hundred dollars 11200.00) for eiiuhineinncu 
whetelicannMbedctnonsiraKdihai ihcH-2A worker either departed the United States ot obtained authorized status during the 
period of admission ot sviihin five days of early termmation. whichever coenn fim. 

The pvtrtioiieT auM exeeuK rart A. If the petitioner is the emptoyer's agent, the empluyet must execute Part B. If there are joint 
employers, they mon each eiccnie Part C. 


Fart A. PetlKoorr; 


By niit^ this pention, I agree to Ihc cmliiioas afH-lAeeqiltqTOeiil and agree u> the notice requirements and limited liabilities defined 
m8r'FR2l4.2(HXJ)(vi). 

FetilUinar'sS^iMlare Prfet ar Type Name UaU (mm/M^jyi 



PartB. Employet wbe B BOI the pMithmer: 


Icettily lhatl have anlhoriTedlbepar^ filing thiiipcdtiua to act as my agentin Ibis regard. 1 assume full respniisibillty for all 
representations made this^cjd tn my behaifandaeiuc tu thetxmdilioDbof I1-2A eligibility. 


Eraplayer's Signature Printm-TypaNama Dale fmm/t/d'yyxKi 
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Appendix III: Department ofllomelaiid 
Se<nirilj' TTSCIS Pelilion fora Noiiiinniijp'aiil 
Worlier and Il-Clasuitfication Supplement 
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Appendix IV; Data Tables 


The following tables provide additional information on analyses 
conducted on the application data from the Department of Labor’s Efile 
H-IB Disclosure Database and the petition data from USCIS’s Computer 
Linked Application Information Management System, Version 3.0. ‘ 

A. Analyses on the application data obtained from the Department of 
Labor’s Efile H-IB Disclosure Data; 


Table 5; Companies Electronically Filing Applications for the Most H-1 B Workers 
from January 2002 to Septen^er 2005 

Company 

Number of workers requested 

1 187,337 

2 

39,569 

3 

29,353 

4 

20,062 

5 

20,039 

6 

19,791 

7 

18,523 

8 

18,446 

9 

17,200 

10 

16,717 

Source OAO analyeis of Depanment of Labor data. 


Table 6: Prevailing Wage Sources Used by Employers on Labor Condition 
Applications 


Fiscal year* State workforce agency 

Collective bargaining agreement 

Other 

2002 


24% 

2% 

74% 

2003 


21% 

2% 

77% 

2004 


18% 

1% 

80% 

2005 


16% 

2% 

82% 

Source: GAO analysis of Department of Labor data. 

'January 2002 throu^ September 2005. 





'Other sources of prevailing wages used by employers include the Department of Labor’s 
Occupational Employment Statistics Suivey and pnvate employment surveys. 


' Values may not total to 100 pcrecoit due to roimdiiyt. 
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Appendix IV: l>atnl'ablcs 


B. Analyses on the H-IB petition data obtained from USCIS's Computer 
Linked Application Information Management System Version 3.0 (CLAIMS 
3): 


Table 7: Number of H-1B Petitions Approved and Denied 


Fiscal 

year 

2000 

Total petitions 

293.857 

Petitions 

approved" 

284,845 

Percentage approved 

97 

Petitions 

denied" 

9,012 

Percentage denied 

3 

2001 

329.972 

316,894 

96 

13,078 

4 

2002 

209,746 

199,410 

95 

10,336 

5 

2003 

225,768 

216,225 

96 

9,543 

4 

2004 

307,466 

294,544 

96 

12,922 

4 

2005 

258,142 

253,450 

98 

4,692 

2 

TotsI 

1,624,951 

1,565,368 

96 

59,583 

4 


$eutce. eAO ai>aly«no< C>«|Mnrr>9nlol Homeland $«cunly data. 

Petitions were included in the fiscal year based on the date they were received by USCIS. 


Table 8: Basis for Workers’ H-l B Classification 


Fiscal 

year 

New 

employment 

Continued 
employment with 
same employer 

Change in 
employment 

New concurrent 
employment" 

Change of 
employer’’ 

Amended 

petition’’ 

2000 

71% 

15% 

13% 

0.8% 

N/A 

N/A 

2001 

73% 

15% 

12% 

0.7% 

N/A 

N/A 

2002 

66% 

21% 

12% 

0.9% 

N/A 

N/A 

2003 

60% 

29% 

11% 

0.8% 

N/A 

N/A 

2004 

64% 

27% 

6% 

0.7% 

N/A 

N/A 

2005 

65% 

31% 

6% 

0.6% 

6% 

0.6% 



S«.«».QAO 

analysts of Depatlment of Homeland 

1 Seat nty data 




Note: N/y^not applicable. 

'Concurrent employment is when an H-IB woilcer Is employed by multiple employers with overlapping 
approved dates of employment. 

The change of employer and amended petition categories were not on the Form 1-129 H-iB petition 
until March 2005. 
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Table 9: Employers’ Requested Action on Petitions for H-1 B Workers 


Fiscal year 

Notify the 
office* 

Change and 
extend status 

Extend the 
worker’s stay 

Amend the 
worker’s stay 

2000 

32% 

24% 

44% 

0.4% 

2001 

33% 

27% 

41% 

0,1% 

2002 

18% 

34% 

48% 

0.2% 

2003 

20% 

29^-'o 

52^-0 

0.1% 

2004 

26% 

27% ” 

47% 

0% 

2005 

21% 

23% 

54% 

1.6% 

Souice' GAO analyse ot Department of Homelani 

dSeointy data 




Employers check notify the office' to indicate whether the petition approval should be sent to a 
consulate, a port of entry, or preflight inspection. 


Table 10: Workers' Education Level on H-16 Petitions 

Fiscal 

year 

Lees than a 
Bachelor’s 
degree 

Bachelor's 

degree 

Master’s 

degree 

Professional 

degree 

Doctorate 

degree 

2003 

2^^e 

50% 

30% 

6% 

12% 

2004 

1% 

50% 

34% 

5% 

10% 

2005 

1% 

44% 

37% 

5% 

12% 


Scuroe GAO analyse ol Department of Homeland Secunlydata 

'We did not report on fiscal year 2000 through fiscal year 2002 because of missing data. 


Table 1 1 ; Top Five Occupation Codes Requested on H-1 B Petitions, FY 2000 
through FY 2005 

Number of times 



Occupational code title 

Occupation 

code 

requested on 
petitions 

1 

Occupations in Systems Analysis and 
Programming 

030 

674,805 

2 

Occupations in College and University Education 

090 

94,685 

3 

Accountants, Auditors, and Related Occupations 

160 

68,256 

4 

Electrical/Electronics Engineering Occupations 

003 

65,974 

5 

Other Computer Related Occupations 

039 

58,429 

Stxiic 

& GAO analysis of Department of Homeland Security data. 
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Appendix V: Comments from the Department 
of Labor 


U.S. Department of Labor 


Asslstaru Secrotarv fof 
Employmant and Trainhig 

WashingtDn, D C 20210 



Mr. Stgind R. Nilsen 
Diteciw 

Education, Woritforce and Income Security Issues 
U-S. Govenvoenl Accountability OfTice 
44] G StKct. NW 
Washington. D.C. 20S4S 

Dear Mr. Niisen: 

'Punk you fortheopportuaityiocommattoD the draft Government Accountability 
Office (GAO) repon titled, Visa Program: Labor Could Improve Its Oversight and 
Increase Inroimation Sharing with Homeland Security.” CAO'06'720. We have 
appreciated the opportunity to contribute iDfonnidion to tbe report as well as the 
upportuuity to discuss our experiences in continuously improving the management of tho 
H«I6 program within tlie confines of the autheuity granted to us by law. 

In this regard, our commeois focus primarily on tbe GAO recommendation for executive 
action that suggests that Labor should improve its procedures for checking completeness 
and obvious inaccuracies (in H-IB Labor Condition Aj^plicationa, or LCAs), including 
developing more stringent, cost effective methods of checking for wage inaccuracies and 
invalid employer ideniifieatioQ uuinbers. This recommendation is based on findings that 
illustrate that over a period ofapproximaiely three years, from January 2002 through 
S^lembcr 2005, Labor has processed 960,000 LCAs, of which 3,229 wck certified even 
th^gh they di^layed incorrect prevailing wage infortnation, and 1 ,000 were considered 
“suspect'’ because ofquestioDableenudoyer identification numbers (EIN)> 

The period covered by the G AO's review of LCAs was one of increasing demand by U.S. 
eimtloycn for {1*18 workers. During this period Of increasing activity. Labor introduced 
technology-based solutions to handling an increased workload to assure adherence to the 
statutory requirement to ceitify or deny an LCA within seven (7) days. Notwithstanding 
this increased workload, as the GAO points out the error rate for the LCAs they reviewed 
was low. 

We would underscore foe foct foal foe mror rate waa extremely low compared to the 
univeTse of applications processed, i.e., about three-tenths of one percent for LCAs where 
wage infrumalion eirms were found and onc-lmth of one percent where suspect EINs 
weie identified. This error rate, by most standards, does not signal a significant program 
weakness. While Labor will continue to w<xk toward achieving a zero error rate, we note 
that there is some question as to whether GAO’a recommendation for more stringent 
measures to achieve a kiwm(or zero) incidaice of error is supported by the ma^itudeof 
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Appendix V: <V>inincnts from the Department 
(>rr.Hli<>r 


the oTor rate that wa& fbund. b is unclear whether the added benefits of instituting more 
stringent measures would equal or exceed the added costs of implementing them. 

Thiscosl-beDcfil question is a key for Labor ^ven our view that Congress intentionally 
limited the scc^ of our Depanmenial review of LCAs because they wanted to place the 
focus for ai^eving program integrity on the U.$. Citizenship and Immigration Services' 
more in-depth review of the pethioos filed for each non-inunigrant wodeer. The LCA, 
and its limited review by Labor, was inlauied to establish an attestation of compliance 
with the prt^ratu’s wage and labor standards that would suppoit a subsequent USCJS 
enforcetnent effort Labor believes that the current procedure followed for reviewing 
LCAs is seniog that purpose at a teasonable cost and in a manner that does not invite 
abuse of the program. Any initiative to strengthen the integrity tramework for the H- 1 B 
program should be approacbed strategically by focusing on comprehensive improvements 
In the administratioo of the program, without undue emphasis on only one aspM of the 
program. 

We appreciate the insights that the report has provided on the Depaitment of Labor's role 
io the H-IB program. If you would like additional information, please don’t hesitate to 
call me at (202) 693-2700. 
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Appendix VI; Comments from the 
Department of Homeland Security 



Homeland 

Security 


/unc 19. 2006 


Mr. Sigurd R, Nilsen 
Directw 

Education, Workforce .111(1 luwnto Seciiiily Issues 
U.S. fjoscmincnt Accountability Office 
441 C Street, MW 
Washington, DC 20548 

Dear Mr. Kilsen: 

RE; Draft Report OAO-06-720, H-IB Visa Program; Labor Could Improve Us 
Ovenighi and Increase Inthmalioti Sharing with Ilometiuid Security 
(GAO Job Code 00515) 

11ic Department of Homeland Secuiity (DHS) apppKinles the opportunity to review and 
comment on the draft report. To ensure employeis are complying with program 
re^uitcinciiis, the Covenuiieiil Aceouniabilily Olficc (GAO) recotnmeiidH that a.s DHS' 
U.S. Citizenship and Immigration Services (IISCIS) nansftirms its infonnalicm 
technology system(s), the Oepartmeni of Labor (Labor) application case number be 
included. This will allow adjudicatom to quickly and indcpcndoiitly cnsuir tliiit 
empluyt^s are not requesting inuteH-IB workers than were originally approved on their 
application to Labor. Wc agree with the rceommcndaiion. Ihe USCTS intends, as it 
develops a technology solution to support a transtbrmed business process, to capture the 
Lalior Condition Application ease number. Thi.s data coupled with an account-bused 
view of aiiployen’ immigratiim filings will facilitate the dcKiciioii and deterrence uf 
abuse or accounting errors by employers with respea to the nurnher of ap)ilicams 
supported by a sin^e Labor Cooditiwi Applicaiioa. 

Wc hat-e some comiDcnls on your suggestion to Congress that it consider legi.slation 
requiring that DliS provide Labor with information regartling employers' failures to 
(xmiply whh certain H-ID rcquircmcnls and that Labor use that infonnation as a basis to 
begin an invusti^hun. Wc agree that the matter merits Congressional considerutioii. 
Allhou^ USCIS docs not currently have a standard process for referring infnrmution on 
whethet an employer is fulfilling its iesp(in5ibiliti«3s, IISCIS tioc-s refer information to 
Labor on an informal basis. Howeva; as the report indicates, Izibor's legal ability to rise 
ttial information is lUMXrtain. LtSCIS has explored and continues to explore procedures 
Aa- lefaring wage and hour violafiuns to Labor. 
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GAO’s Mission 

■ 

The Government Accountability Office, the audit, evaluation and 
investigative arm of Congress, exists to support Congress in meeting its 
constitutional responsibilities and to help improve the perfonnance and 
accountability of the federal government for the American people. GAO 
examines the use of public funds; evaluates federal programs and policies; 
and provides analyses, recommendations, and other assistance to help 
Congress make informed oversight, policy, and funding decisions. GAO’s 
commitment to good government is reflected in its core values of 
accountability, integrity, md reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

The fastest and easiest way to obtain copies of GAO documents at no cost 
is through GAO’s Web site (www.gao.gov). Each weekday, GAO posts 
newly released reports, testimony, and correspondence on its Web site, To 
have GAO e-mail you a list of newly posted products every afternoon, go 
to www.gao.gov and select “Subscribe to Updates,” 

Order by Mail or Phone 

The first copy of each printed report is free, Additional copies are $2 each, 

A check or money order should be made out to the Superintendent of 
Documents. GAO also accepts VISA and Mastercard, Orders for 100 or 
more copies mailed to a single address are discounted 25 percent. Orders 
should be sent to; 

U.S. Government Accountability Office 

441 G Street NW, Room LM 

Washington, D.C. 20548 

To order by Phone; Voice: (202) 512-6000 

TDD: (202)512-2537 

Fax: (202)512-6061 
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Waste, and Abuse in 
Federal Programs 

Contact: 

Web site: www.gao.gov/firaudneUfraudnet.htm 

E-mail: ftraudnet@gao.gov 

Automated answering ^tem: (800) 424-5454 or (202) 512-7470 
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Response to Post-Hearing Questions from Alfred B. Robinson, Jr., Acting Di- 
rector, Wage and Hour Administration, Employment Standards Adminis- 
tration, United States Department of Labor 


QUESTIONS TOR THE RECORD 
W AGE AND HOUR DIVISION 
EMPLOYMENT ST.4NDARDS ADMINISTR.4TION 
U.S. DEPARTMENT OF LABOR 

BEFORE THE 

SUBCOMMITTEE ON IMMIGRATION, BORDER SECURITY, AND CLAIMS 
COMMITTEE ON THE JUDICIARY 
U.S. HOUSE OF REPRESENTATIVES 

JUNE 22, 2006 HEARING 

“IS THE DEPARTMENT OF LABOR DOING ENOUGH TO PROTECT U.S. 

WORKERS?” 


1. The number of HIB investigations Labor has conducted and the results of 
those investigations. 


Fiscal Year 

Cases 

Back Wages 

Employees 

Violations 

3''^ Quarter FY 

2006 

98 

$2,520,265 

529 

740 

FY 2005 

131 

$3,300,978 

517 

750 

FY 2004 

153 

$3,070,660 

288 

582 


2. List the attestations which were violated. 

Please see attached charts. 

3. Outline how DOL's wage and hour division is limited by statute in its ability 
to get information from the Employment Training Administration. 

While section 212(n)(2)(G)(ii) [emphasis added] of the IN.4 specifically provides the 
Wage and Hour Division (WHD) authority for “credible source” investigations in the 
absence of bona-fide aggrieved party complaint, another provision of the TNA 
explicitly bans DOL “credible source” investigations based on information secured by 
ETA or DHS during the processing of H-IB petitions. Specifically, section 
212(n)(2)(G)(v) of the INA states that “[t]he receipt by the Secretary of Labor of 
information submitted by an employer to the Attorney General [now DHS] or the 
Secretary of Labor [ETA] for purposes of securing the employment of a 
nonimmigrant described in section 101(a)(15)(H)(i)(b) shall not be considered a 
receipt of information for purposes of clause (ii).” [emphasis added]. Further, section 
212(n)(2)(G)(iv) states “ [a]ny investigation initiated or approved by the Secretary' of 
Labor under clause (ii) shall be based on infonnation that satisfies the requirements of 
such clause and that — (I) originates from a source other than an officer or employee 
of the Department of Labor; or (II) was lawfully obtained by the Secretaty of Labor 
in the course of lawfully conducting another Department of Labor investigation . . . .” 
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[emphasis added]. These provisions have been substantively the same since 
enactment of the .4merican Competitiveness and Workforce Improvement Act of 
1998. Consequently, under the plain language of the statute, WHD cannot open an 
H-IB investigation based on information collected by ET.4 during the labor condition 
application process. 

4. Examples where DOL has done H-IB outreach to American high-tech 
workers, 

•All H-IB outreach conducted by WHD includes detailed explanations of protections 
granted similarly-employed U.S. workers who are potentially adversely affected by the 
employment of these nonimmigrant workers. WHD publicizes significant enforcement 
cases in local newspapers to act as a deterrent to other H-IB employers, as w'ell as 
providing general infoimation for American w'orkers. In addition, WHD maintains 
information about the program on the Department’s w'ebsite. In FY 2006, WHD 
disseminated 26 Fact Sheets describing various aspects of the program. 

Further, the H-IB Visa Program allows employers to hire temporary foreign w'orkers in 
specialty occupations, such as those requiring at least a bachelor’s degree in engineering, 
mathematics, medicine, education, or science. The FY 2005 Consolidated 
■Appropriations Act established Grants for Employment in High Grow'th Industries funded 
by fees from employers submitting H-IB applications. One-half of the $1,500 fee levied 
on employers is to be used for such grants and are used to support the Department of 
Labor’s High Growth Job Training Initiative and the Workforce Innovation in Regional 
Economic Development (WIRED) initiative. 
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“H-IB Violations Report” submitted by the U.S. Department of Labor in re- 
sponse TO request from the Honorable Lamar S. Smith, a Representative 
in Congress from the State of Texas 


H1B Violations Report 

10 / 01/2003 - 09 / 30/2004 

excluding dropped cases 

National 



Number of Number of 

Cases Violations 


Employer failed to comply with the 

provisions of subpart H or I by failing to - 1 1 

provide LCA to worker 

Employer nonsubstantially failed to - provide _ _ 

LCA to worker 


Employer non-willfully failed to - other 


17 


47 


Employer non-willfully failed to - pay the 
required wage by falling to pay the actual 
wage 

Employer non-willfully failed to - pay the 
required wage by failing to pay the 
prevailing wage 

Employer substantially failed to - provide 
LCA to worker 


Willfully failed to - other 


Willfully failed to - pay the required wage by 
failing to pay the actual wage 

Willfully failed to - pay the required wage by 
falling to pay the prevailing wage 

Willfully failed to - provide the working 
conditions 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
cooperation 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
determine the prevailing wage 
Employer failed to comply with the 
provisions of subpart H or I by failing to - 
other 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
provide notice of the filing of the LCA by 
posting the notice 

Employer failed to make records available 
pertaining to - actual wage documentation 

Employer failed to make records available 
pertaining to - LCA 

Employer failed to make records available 
pertaining to - notification documentation 

Employer failed to make records available 
pertaining to - other 

Employer failed to make records available 
pertaining to - prevailing wage 
documentation 

Employer failed to make records available 
pertaining to - wage rates 

Employer failed to retain documentation 
pertaining to - actual wage documentation 


40 


73 


54 


186 


1 


17 

1 

3 

2 

9 


2 

17 

38 

86 

5 

3 

2 


3 


3 


4 4 

5 5 


4 


4 


7 


7 


1 


1 


2 2 

6 6 
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H1B 


Employer failed to retain documentation 
pertaining to - LCA 

Employer failed to retain documentation 
pertaining to - notification documentation 

Employer failed to retain documentation 
pertaining to - other 

Employer failed to retain documentation 
pertaining to - payroll records 

Employer failed to retain documentation 
pertaining to - prevailing wage 
documentation 

Employer failed to retain documentation 
pertaining to - wage rates 

Employer nonsubstantially failed to - be 
specific on the LCA as to the employment 
conditions of the HIBs 

Employer nonsubstantially failed to - be 
specific on the LCA as to the rate of pay 

Employer nonsubstantially failed to - other 

Employer nonsubstantially failed to - provide 
notice of the filing of the LCA by posting 
notice 

Employer substantially failed to - other 

Employer substantially failed to - provide 
notice of the filing of the LCA by posting the 
notice 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
occupational title 

Filed a labor condition application with ETA 
which misrepresents a material fact - other 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
place(s) of intended employment 
Filed a labor condition application with ETA 
which misrepresents a material fact - 
prevailing wage 

Filed a labor condition application with ETA 

which misrepresents a material fact - 

prevailing wage source 

Filed a labor condition application with ETA 

which misrepresents a material fact - rate of 

pay 
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H1B Violations Report 

10 / 01/2004 - 09 / 30/2005 

excluding dropped cases 



Number of 

Cases 

Number of 

Violations 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
intimidation/restraining 

3 

19 

Employer nonsubstantially failed to - provide 

LCA to worker 

2 

3 

Employer non-willfully failed to - other 

14 

20 

Employer non-willfully failed to - pay the 
required wage by falling to pay the actual 
wage 

24 

341 

Employer non-willfully failed to - pay the 
required wage by failing to pay the 
prevailing wage 

39 

141 

Employer non-willfully failed to - provide the 
working conditions 

2 

2 

Employer substantially failed to - provide 

LCA to worker 

1 

1 

Willfully failed to - other 

4 

5 

Willfully failed to - pay the required wage by 
failing to pay the actual wage 

8 

75 

Willfully failed to - pay the required wage by 
failing to pay the prevailing wage 

18 

42 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
cooperation 

3 

3 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
determine the prevailing wage 

5 

5 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
other 

4 

4 

Employer failed to make records available 
pertaining to - actual wage documentation 

3 

3 

Employer failed to make records available 
pertaining to - LCA 

4 

4 

Employer failed to make records available 
pertaining to - notification documentation 

2 

2 

Employer failed to make records available 
pertaining to - other 

2 

2 

Employer failed to make records available 
pertaining to - prevailing wage 
documentation 

1 

1 

Employer failed to make records available 
pertaining to - wage rates 

1 

1 

Employer failed to retain documentation 
pertaining to - actual wage documentation 

3 

3 

Employer failed to retain documentation 
pertaining to - LCA 

3 

3 

Employer failed to retain documentation 
pertaining to - notification documentation 

4 

4 
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Employer failed to retain documentation 
pertaining to - other 

Employer failed to retain documentation 
pertaining to - payroll records 

Employer failed to retain documentation 
pertaining to - prevailing wage 
documentation 

Employer failed to retain documentation 
pertaining to - wage rates 

Employer nonsubstantially failed to - be 
specific on the LCA as to the rate of pay 

Employer nonsubstantially failed to - other 

Employer nonsubstantially failed to - provide 
notice of the filing of the LCA by posting 
notice 

Employer substantially failed to - be specific 
on the LCA as to the job title 

Employer substantially failed to - other 

Employer substantially failed to - provide 
notice of the filing of the LCA by posting the 
notice 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
employers' Declaration pertaining to record's 
availability 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
occupational title 

Filed a labor condition application with ETA 
which misrepresents a material fact - other 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
place(s) of intended employment 
Filed a labor condition application with ETA 
which misrepresents a material fact - 
prevailing wage 

Filed a labor condition application with ETA 

which misrepresents a material fact - 

prevailing wage source 

Filed a labor condition application with ETA 

which misrepresents a material fact - rate of 

pay 
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H1B Violations Report 

10 / 01/2005 - 06 / 30/2006 

excluding dropped cases 


Number of Cases 


Number of 
Violations 


Employer failed to comply with the 

provisions of subpart H or I by failing to - 1 1 

provide LCA to worker 


Employer nonsubstantially failed to - provide 
LCA to worker 


Employer non-willfully failed to - other 


7 


44 


Employer non-willfully failed to - pay the 
required wage by falling to pay the actual 
wage 

Employer non-willfully failed to - pay the 
required wage by failing to pay the 
prevailing wage 

Willfully failed to - pay the required wage by 
failing to pay the actual wage 

Willfully failed to - pay the required wage by 
failing to pay the prevailing wage 

Employer failed to comply with the 
provisions of subpart H or I by failing to - be 
specific on the LCA as to employment 
conditions of the H1Bs 
Employer failed to comply with the 
provisions of subpart H or I by failing to - be 
specific on the LCA as to the rate of pay 
Employer failed to comply with the 
provisions of subpart H or I by failing to - 
cooperation 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
other 

Employer failed to comply with the 
provisions of subpart H or I by failing to - 
provide notice of the filing of the LCA by 
posting the notice 

Employer failed to make records available 
pertaining to - actual wage documentation 

Employer failed to make records available 
pertaining to - LCA 

Employer failed to make records available 
pertaining to - notification documentation 

Employer failed to make records available 
pertaining to - other 

Employer failed to make records available 
pertaining to - prevailing wage 
documentation 

Employer failed to make records available 
pertaining to - wage rates 

Employer failed to retain documentation 
pertaining to - actual wage documentation 

Employer failed to retain documentation 
pertaining to - LCA 


21 


5 


1 


4 


2 

5 

1 

2 

4 

3 

1 

3 

1 


93 

432 

64 

10 

1 


1 


4 


2 

5 

1 

2 

4 

3 

1 

3 

1 


Employer failed to retain documentation 
pertaining to - notification documentation 
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H1B Violations Report 

10 / 01/2005 - 06 / 30/2006 

excluding dropped cases 


Number of Number of 

Cases Violations 


Employer failed to retain documentation 
pertaining to - other 


Employer failed to retain documentation , . 

pertaining to - payroll records 

Employer failed to retain documentation 

pertaining to - prevailing wage 6 6 

documentation 

Employer failed to retain documentation . . 

pertaining to - wage rates 


Employer nonsubstantially failed to - be 
specific on the LCA as to the rate of pay 


Employer nonsubstantially failed to - other 5 5 

Employer nonsubstantially failed to - provide 

notice of the filing of the LCA by posting 14 14 

notice 

Employer substantially failed to - be specific ^ ^ 

on the LCA as to the job title 


Employer substantially failed to - other 


3 


3 


Employer substantially failed to - provide 
notice of the filing of the LCA by posting the 
notice 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
occupational title 

Filed a labor condition application with ETA 
which misrepresents a material fact - other 

Filed a labor condition application with ETA 
which misrepresents a material fact - 
place(s) of intended employment 
Filed a labor condition application with ETA 
which misrepresents a material fact - 
prevailing wage 

Filed a labor condition application with ETA 

which misrepresents a material fact - 

prevailing wage source 

Filed a labor condition application with ETA 

which misrepresents a material fact - rate of 

pay 


5 


5 


2 


2 


4 


4 


3 


3 


3 


3 
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